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Editor’s Introductory Note

Dear Readers,

In this issue of the journal Collection of Papers of the Law Faculty, University of
Ni$ (85/2019), the rubric In Focus comprises two scientific articles on Medical
Law issues: the principles of human organ transplantation procedure, and civil
liability of medical professionals under the Macedonian medial law. The other
scientific papers published in this issue have been the result of participation in
the International Scientific Conference “Law and Multidisciplinarity”, which was
held at the Faculty of Law, University of Nis, on 12-13 April 2019. Each article
has been assessed on its own merits through the anonymous peer review pro-
cess.

Nis, February 2020.

Prof. Irena Pejié, LL.D.
Editor-in-Chief

XII



| YJIAHLIH






OPHUI'MHAJIAH HAYYHHU PAL]
Prof. Miroslav Lazié, LL.D. 10.5937 /zrpfn0-24395

Full Professor,
Faculty of Law, University of Nis
Doc. Ivana Simonovié’, LL.D.
Assistant Professor? . . UDK: 616-089.843
Faculty of Law, University of Nis 179
Pad npumsmen: 12.12.2019.
Paod npuxeahen: 09.01.2020.

THE PRINCIPLES OF HUMAN ORGAN
TRANSPLANTATION PROCEDURE™

Abstract: The principles of human organ transplantation procedure must
meet two requirements: the requirement of humanity, which all medical
activities are based on, and the requirement for patients’ protection and the
preservation of human and personal rights of every human being, during
one’s lifetime and after death. In Serbian law, the following principles are
established as fundamental ones: the protection of interests and dignity of
the organ donor and the organ recipient; voluntarity; medical justification
and safety; and equal availability of human organs. Every person having a
medically established need and justification for human organ transplan-
tation should be subject to equal conditions for receiving a human organ.

Key words: transplantation, consent, ethics, principles.

" lazic@prafak.ni.ac.rs

“ivana@prafak.ni.ac.rs

" The paper is the result of research conducted within two research projects: the project
Harmonizing the Law of the Republic of Serbia with the European Union Law, run and financed
by the Faculty of Law University of Nis; and The Protection of Human and Minority Rights in
European Legal Area (179046) run by the Faculty of Law, University of Nis, and financially
supported by the Ministry of Education, Science and Technological Development of the
Republic of Serbia.
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1. Introduction

Development of medicine and transplant surgery, where diseased organs are re-
placed by transplantation from other live or deceased (cadaveric) organ donors,
requires solving an array of ethical and legal issues. “Ethical and legal issues
arising within the context of new knowledge in these sciences and in the course
of their application in the area of experiments on man, genetic engineering, organ
transplantation or human assisted reproduction cannot be resolved with the
current legal regulations any longer. Legal regulation of these domains is set
as a priority task [...] marking this regulation as biolaw [...]” (Kandi¢-Popovi¢,
1999: 1, 2).

Organ transplantation is ethically debatable; thus, it must be founded on trans-
parency of procedures and exactness of information of significant data. Health-
care institutions and social organisations involved in transplantation must act
responsibly and citizens (potential organ donors) must be well acquainted with
this humane act. It is primary in transplantation to find organ donors, whose
“acting is characterised primarily by a highly exalted act of mercy, and only
in the second place it has the legal meaning of donating” (Radisi¢, 2008: 107).

The issue of organ transplantation is also an object of interest of religion. Unlike
Greek and Russian orthodox churches, which officially adopted and publicised
the bases of their bioethical teachings!, the Serbian Orthodox Church (the SOC)
has no officially formulated stands on bioethical problems; there are only com-
ments of certain authors (Andreji¢, 2016: 23). The stands within the framework
of the SOC on organ transplantation are positive as people’s lives can be saved,
which is confirmed by the blessing and invitation to believers to bequeath their
organs. Patriarch Irinej also published a text confirming “that the issues regard-
ing human organ transplantation are regarded by the Orthodox Church and the
Roman Catholic Church, and the traditional Reformation churches in the same
way” (Irinej, 2011: 1).

Worldwide, the need for organs for transplantation significantly exceeds the
number of donors and the waiting lists are very long. Serbia is not an excep-
tion, and statistics show that it is among the last countries in Europe when it
comes to the number of performed transplantations. The reasons are numerous;
in particular, the citizens’ awareness of the significance of transplantation is
insufficiently developed; there is also distrust in institutions, as well as preju-

1 The Greek Orthodox Church and the Russian Orthodox Church have almost identical
positions on some donorship issues; for example, they both treat donorship as a manifestation
oflove and empathy; life of one person must not be shortened in order to prolong the lifespan of
another one; the system of a presumed consent of potential donors is considered unacceptable;
donorship must not entail any financial interest (Andreji¢, 2016:25).
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dices about possible abuse of taken organs, etc. Thus, there is a need to inform
the citizens better, to raise their awareness about this issue, to generate trust
in healthcare system, and to ensure a correct application of medical standards
and legal norms on organ transplantation.

In Serbia, the issues significant for organ transplantation are regulated by the
Human Organs Transplantation Act of 2018 (hereinafter: HO Transplatation
Act).? It also lays down the principles on organ transplantation procedure, which
will be analyzed in this paper.

Principles are general norms setting the permitted legal framework for human
organ transplantation, but they also have an ethical dimension for the purpose
of preserving human integrity and dignity of each subject in organ transplan-
tation procedure. According to the Human Organs Transplantation Act (2018),
the transplantation procedure is based on the principles of protection of inte-
rests and dignity, voluntarity, charity, medical justification and protection, and
equal availability of human organs in Serbia (Articles 4-7 HO Transplantation
Act). These principles are general (valid for both the donor and the recipient)
whereas the significance of some of them may be more prominent for one or
the other party..

2.0rgan Transplantation

The law defines organ transplantation as a medical procedure intended for re-
establishing certain bodily functions of an organ recipient by replacing it with a
donor’s organ (Article 3 HO Transplantation Act).? Legally speaking, and bearing
in mind that it is forbidden to acquire any material benefit by organ transplanta-
tion (non-chargeability rule)* transplantation is based on an act of donation® of
the donor’s nonrenewable organs and tissues for the purpose of placing them
in an organ recipient (a third person) or the donor himself. “In transplantation,
the focus is on the protection against any risk for the organ donor, and organ

2 Zakon o presadivanju ljudskih organa (Act on Transplantation of Human Organs), SluZbeni
glasnik Republike Srbije, br. 67/2018; (hereinafter: Human Organs Transplantation Act, HO
Transplanation Act, or HOT Act).

3 Article 3 para. 1 item 11 of the Human Organs Transplantation Act.

4 The compensation of material loss incurred by the donor in relation to transplantation is not
considered forbidden material benefit. The HO Transplanation Act envisages a compensation
of lost profit during the temporary inability to work and an excessive damage sustained by
taking one’s organ, and a justified compensation for healthcare and technical services related
to the transplantation (Art. 5 para. 3 of the HO Transplantation Act).

5 “Donating an organ is not an ordinary civil law contract of donation, as parts of human
body are not a thing in free legal trade, but it is a sui generis contract within the rights of
personality aimed at treatment of the organ recipient.” (Radolovi¢, 2014: 107)
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trafficking is explicitly forbidden, as it would put the donor in a state of extor-
tion for material benefit, which is contrary to the organ donation itself being
highly evaluated as a priceless example of altruism” (Mujovi¢-Zorni¢, 2013: 5).

In organ transplantation, it is most important is to ensure a sufficient number
of organ donors. Organ transplantation procedure implemented by an adequate
medical institution is regulated in different ways, depending on whether the
donor is aliving person or a deceased one. The organ transplantation principles
are valid, with certain specificities, for all donors.

a) Removal of organs or tissues from living donors may be carried out solely for
the therapeutic benefit of the recipient and if there is no suitable organ or tissue
available from a deceased person (cadaver) and no other alternative therapeutic
method of comparable effectiveness (Convention of Human Rights and Biomedi-
cine, Art. 19 para. 1).°

In addition to medical requirements for transplantation, it is also necessary to
satisfy legal requirements referring to the donor’s and the recipient’s competen-
cies for judging and declaring their relevant wills related to their consents for
donating organs. Legal rules should ensure the observance of their autonomy,
their rights to self-determination and bodily integrity, and enable them to freely
express their will whether they want to donate or to receive an organ for treat-
ment. According to the Human Organs Transplantation Act, aliving organ donor
must be an adult person of full legal’ capacity (Art. 17 para. 1 item 1 HO Trans-
plantation Act) who is required to provide a written consent, as an expression
of free will that he/she understands the nature, purpose and duration of the
intervention, and that he/she has been sufficiently informed in advance about
possible risks and expected successful outcome of the intervention (informed
consent) (Art. 17 para. 1 item 2 HO Transplantation Act). It excludes children
as donors as well as adult persons fully deprived of legal capacity. Besides the
incapability of judgement, giving a reasonable and valid declaration may also
be prevented by some physical reasons (e.g. the patient’s unconsciousness).
When making a decision on behalf of another person, the “best” interest of the
person should be assessed and protected. The problem is legally eliminated by
allowing the legal representatives (husband, adult child, parent) to decide, or
by establishing a professional and ethical team for making a decision related
to donating organ after one’s death, and under a presumed consent. Under the

6 CoE Convention for the protection of Human Rights and Dignity of the Human Being
with regard to the Application of Biology and Medicine: Convention on Human Rights and
Biomedicine, ETS No.164, Oviedo, 4.4.1997; https://www.coe.int/en/web/conventions/
full-list/-/conventions/treaty/164

7 In this paper, legal capacity implies both the capacity to hold rights and the capacity to
exercise them autonomously.
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principle of urgency, it is also possible to pursue the decision of the court which
interprets the will of a deceased person in accordance with his/her best interest.®

b) Organ removal from deceased persons should prevail since this procedure
precludes the risk of any potential threat to the health of living donors. The basic
legal and ethical issues of cadaveric organ transplantation are: establishing the
moment of death of a potential donor, respecting the deceased person’s expressed
will, and respecting the family members’ piety.

The first phase is establishing the death of a potential donor, which is done by
licensed healthcare institutions. The moment of death is established according
to the criterion of brain (neurological) death, which occurs with the cessation
of brain activities. By establishing this criterion, the application of advanced
medical technology for maintaining blood circulation and functions of individual
organs after brain death has occured, thereby increasing the number of organs
for transplantation. In Serbia, the moment of death is determined under the
Rulebook on Medical Criteria and Procedure for Establishing Death of a potential
organ donor (Art. 3, 4 of the Rulebook).’

Organ transplantation is based on consent. The ethical and legal dilemma is
caused by the conflict of the principle on understanding human life as the great-
est value and the principle of inviolability of a dead body (cadaver). Under the
Oviedo Convention on Human Rights and Biomedicine (1997), there are two pos-
sible legal approaches to the consideration of consent to organ transplantation 1)
removal of organs only on the basis of an informed express consent given during
lifetime (opt-in procedure, i.e. conscious involvement in the register of people
who want to donate their organs after death), or 2) the principle of a presumed
consent, where a person must sign a legal document stating that he/she opposes
the removal of organs from his/her body after death (opt-out procedure). The
system of express consent narrows down the circle of potential organ donors.
Danmark, Germany, the Netherlands, Switzerland, Australia, and the USA have
such a solution, entailing the possibility that consent may be granted by the
deceased’s relatives, unless the deceased person explicitly stated his/her will
thereof. The system of presumed consent, where the will was not explicitly stated
during one’s lifetime, entails a presumed approval; this practice is common in

8 Sometimes the court is the most objective authority since parents, for example, may be
interested in saving the life of another child, while the medical commission is interested
in implementing the transplantation procedure. When it comes to children, the possibility
of letting the Court decide should be taken into consideration, particularly if there is a
disagreement among the kins.

9 Pravilnik o medicinskim kriterijumima, nacinu i postupku utvrdivanja smrti lica ¢iji
se deo tela mozZe uzeti radi presadivanja (Rulebook on Medical Criteria and Procedure for
Establishing Death of a potential organ donor), “SL. glasnik RS”, br. 31/2005
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the majority of the European Union countries, including Croatia. The Croatian
Act on Transplantation of Human Body Parts for Medical Treatment Purposes
(Art. 17) enables removing the organ from a deceased person, unless “the de-
ceased person made a written statement of being opposed to organ donation.”?
Croatia, which is a member of Eurotransplant that coordinates the cross-border
transplantation organ exchange, also introduced a non-donor registry.

In January 2017, Serbia became an associate member of Eurotransplant; in or-
der to aquire full membership, Serbia must meet specific requirements (e.g. ten
donors per million citizens, compliance with standard procedures, etc.). For the
purpose of increasing the number of donors, a presumed consent is established in
Serbian law; however, if there is no an explicit statement of the deceased person,
his/her family members may disagree. Under the Human Organs Transplanta-
tion Act (2018), “Human organs from a deceased person may be removed for
transplantation if an adult donor who has full legal capacity did not oppose it,
orally or in writing, during his/her life, or if his/her parent, spouse, cohabitee,
or an adult child of the deceased does not explicitly oppose it. In derogation of
paragraph 1 of this Article, if the deceased person has no relatives referred to
in paragraph 1 of this Article, human organs from the deceased person may be
removed unless a lateral kin up to and including the second degree of kinship
explicitly opposed it at the moment of death (Art. 23 HO Transplantation Act.)

As the presumption of consent is not clearly confirmed, the 2018 HO Trans-
planation Act has little effect. Therefore, the number of organ donors has not
increased. Another factor that contributes to such a sistuation is insufficient
awareness on the significance of transplantation. It would be more expedient
if the decision on organ donation is made during lifetime and communicated
to the authorized public institution (e.g. selected physician who would enter
it into the patient’s medical record or record the decision in a donor registry)
and to his/her family members. The affirmative approach to organ donation
demands a well-contemplated work of teams formed to address issues related
to organ transplantation for medical treatment purposes, providing permanent
education and information to citizens, and raising public awareness about the
need for interpersonal solidarity and humanity. The positive attitude of religion,
increased trust in healthcare institutions, and fairness in the organ transplan-
tation procedure may contribute to the positive decision on organ donation.

Non-compliance of regulations related to organ transplantation in various states
creates a “legal vacuum” and allows for abuses (e.g. transplantation tourism and

10 Zakon o presadivanju ljudskih organa u svrhu lijec¢enja Republike Hrvatske (The Acton
Transplantation of Human Body Parts for Medical Treatment Purposes), “Narodne novine”,
br. 144/ 2012.
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illegal organ trafficking). Although the World Health Organisation condemned
the sale of human organs for transplantation purposes,'* illegal trafficking will
still take place.

3. Development of medical, ethical and legal principles

The principles of organ transplantation procedure are derived from the funda-
mental ethical principles in medicine, which are binding for all medical practiti-
oners. Respecting the patent’s dignity, autonomy and privacy, his/her bodily and
mental integrities, nonmaleficence, charity, justice (prohibition of discrimination
on any basis and fair distribution of insufficient healthcare services) are basic
commandments underlying the sensitive relationship between a physician and a
patient, scientific researchers and human subjects who participate in biomedical
experiments. They are established by numerous international and regional docu-
ments (e.g. European Union acts) and they primarily express common consent
of medical practitioners on the governing principles that they should be guided
by in their everyday work, which are perceived not only as a moral category but
also as binding rules.!?

The Universal Declaration on Bioethics and Human Rights (2005)*3 is perhaps the
most influential international document that establishes the common principles
and rules for resolving moral dilemmas prompted by development of medicine.
In fifteen bioethics principles', the Declaration stipulates the basic values which
should guide scientific and technological development and responsible approach
to bioethics, particularly by taking into account human dignity and human rights,

11 “Organ trafficking and transplant tourism violate the principles of equity, justice and
respect for human dignity and should be prohibited.” (Principle 6 of the Declaration on
Organ Trafficking and Transplant Tourism, the Transplantation Society (TTS), and the
International Society of Nephrology (ISN), Istanbul, 30 April - 2 May 2008, https://www.
declarationofistanbul.org/images/Policy_Documents/2008_Edition_of_the_Declaration_
of Istanbul_Final.pdf (p. 4).

12 Medical ethics, as a field of applied ethics, studies the rules of behaviour of medical
practitioners and provides guidelines for solving moral dilemmas on right and wrong, allowed
and forbidden, good and bad, not only for the patient but also for the social community
(Kali¢anin, 1999: 1).

13 The Universal Declaration on Bioethics and Human Rights (2005), United Nations
Educational, Scientificand Cultural Organisation, UNESDOC Digital Library; https://unesdoc.
unesco.org/ark:/48223/pf0000146180

14 Bioethicists reflect on the ethical principles which should guide the development of
science and ensure the greatest welfare of individuals, humanity and the world at large.
They urge for sustainable scientific progress, which will not be inhibited by an excessive
legal intervention but will not jeopardise the most significant human and social values.
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welfare, autonomy and consent, personal integrity, privacy and confidentiality,
solidarity and cooperation, equality, etc.).!®

Acting in accordance with good clinical and scientific and research practice is
also prescribed in other documents, adopted before and after the 2005 Universal
Declaration on Bioethics and Human Rights. The Hippocratic Oath is commonly
referred to as the source of moral guidelines in medicine. The contemporary
version of this pledge, which physicians take when entering into the medical
profession, is found in the Geneva Declaration of the World Medical Association
(1948),' whereby practitioners commit to perform their profesional duties with
due respect for human life, wellbeing and humane aims of medicine.

The first contemporary set of ethical principles governing research on human
beings was established by the Nuremberg Code (1947)". It was formulated as
a set of ten principles which were the foundation for establishing the rules of
humaine conduct not only towards the persons participating in medical research
but also towards any beneficiary of healthcare services. These principles were
further developed in declarations and conventions passed later but this Code
is significant because it established the standards of an informed consent, in-
cluding the requirement “to explain to human subjects the nature, purpose and
duration of the experiment, method and means to be used, inconveniences and
risks that may be expected by them and effects upon his/her health or bodily
integrity” (Simonovi¢, 2012:306).

The Helsinki Declaration on ethical principles for medical reserach involving
human subjects (1964)'® was adopted at the 18 session of the World Medical
Association in 1964. The obligations from the Geneva Declaration (1948) and
the International Code of Medical Ethics (London 1949) were supplemented
with rules (recommendations) for physicians dealing with clinical trials. The
Helsinki Declaration was amended in 1975 (at the 19th session of the World
Medical Association, in Tokyo), by introducing recommendations for the medical
community conducting biomedical research involving human beings.

15 For more detail on the significance of this Declaration, see: Simonovi¢, 2012: 312-314.
16 The Geneva Declaration of the World Medical Association (1948) was ammended
at the WMA assemblies in Sidney (Australia) in 1968 and in Venice (Italy) in 1983;
https://www.wma.net/policies-post/wma-declaration-of-geneva/

17 The Nuremberg Code (1947), available at; https://history.nih.gov/research/downloads/
nuremberg.pdf

18 The Helsinki Declaration on ethical principles for medical reserach involving human
subjects (1964), https://www.wma.net/policies-post/wma-declaration-of-helsinki-ethical-
principles-for-medical-research-involving-human-subjects/
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The Declaration of Lisbon on the Rights of the Patient (1981)'° envisaged thata
medical practitioner should act in accordance with his/her conscience and al-
ways in the best interest of the patient, respecting the guaranteed patient rights
and autonomy, in particular the right to consent to treatment after receiving
adequate information. It sets forth the basic rights that medical profession should
provide to the patients even when they are not guaranteed by the national law.

Another important document is the CoE Convention on Human Rights and Bio-
medicine (1997), known as the Oviedo Convention.?’ “With five additional pro-
tocols (on biomedical research, prohibition of cloning, transplantation of organs
and tissues, human embryo and foetus, and human genetics), it expresses the
essence of European view on biomedicine development, without undesired
implications for man. The application of the Convention and its Protocols is
intensified with the obligation of periodical reports of the member states and
the jurisdiction of the European Court for Human Rights” (Simonovi¢, 2012:
318). In particular, this Convention regulates the position of juvenile persons
(minors) lacking capacity to consent and the manner of obtaining consent for
medical intervention (Art. 6), as well as the protection of mentally impaired
persons subjected to an intervention for treating a mental disorder (Art. 7 HRB
Convention).

The development of genetics and progress in deciphering the human genome
is also subjected to ethical scruples. The Universal Declaration on the Human
Genome and Human Rights (1997)* emphasises the obligation to respect hu-
man rights, inherent dignity and human differences when performing research,
treatment or diagnostic procedure, irrespective of one’s genetic origin and
characteristics (Art. 2).

19 The Declaration of Lisbon on the Rights of the Patient (1981) was adopted at the 34
assembly of the World Medical Association in Lisbon (Portugal), and later amended in 1995
(Bali, Indonesia), in 2005 (Santiago, Chile) and in 2015 (Oslo, Norway); https://www.wma.
net/policies-post/wma-declaration-of-lisbon-on-the-rights-of-the-patient/

20 Council of Europe Convention for the Protection of Human Rights and Dignity of the Human
Being with regard to the Application of Biology and Medicine: Convention on Human Rights
and Biomedicine, ETS No.164, known as the Oviedo Convention (adopted by the Committee
of Ministers in November 1996, opened for signature by the CoE in Aprl 1997, and entered
into force in December 1999); available at https://rm.coe.int/168007cf98

21 The UNESCO Universal Declaration on the Human Genome and Human Rights (1997),
adopted in November 1997; http://portal.unesco.org/en/ev.php-URL_ID=13177&URL_
DO=DO_TOPIC&URL_SECTION=201.html
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In Serbia, the principles of medical research are also regulated by the Good
Clinical Practice Guidelines in Clinical Research (2017)?? and the rulebooks that
are in line with the adequate European Union guidelines and recommendations.
Setting up ethical committees or boards in all medical and research institutions
ensures the control in the application of these principles.

“Development of sciences on living systems (life sciences) has contributed that
human rights, such as the rights to bodily integrity, dignity or privacy acquire
new dimensions. Parts of human body are used in transplantation, removed
organs may be a source for patenting new cell lines without the consent of the
person they belong to, and human body entirely represents a potential object
of biomedical researches. Such possibilities imply new dimensions of the hu-
man right to bodily integrity and the need to clearly define positions of the
person who, for instance, gives a part of his/her body for a therapeutic goal or
participates in a venture that has no therapeutic character for him/her” (Kandi¢-
Popovi¢, 1999: 32).

4. Principles of transplantation procedure

The Directive of the European Union on standards of quality and safety of human
organs intended for transplantation (2010/53/EU)? lays down the rules to en-
sure quality of organs and safety of the donor and the recipient, irrespective of
where they live. It was passed in 2010, with the obligation of the Union members
to incorporate it into their national legislations by 2012. The criteria from the
Directive should also be observed by other European Union-oriented countries.

The Serbian Human Organ Transplantation Act affirms the generally accepted
principles of not only transplantation medicine but also medicine in general.
These principles are as follows: protection of interest and dignity; voluntarity
and charity; medical justification and safety; and equal availability of organs.

4.1.Principle of the protection of interest and dignity

The principle of the protection of interest and dignity imposes that the priorities in
organ transplantation are the preservation of life and health and the protection
of fundamental human rights and dignity of organ donors and recipients (Art. 4

22  Smernice dobre klinicke prakse u klini¢ckim istrazivanjima (Good Clinical Practice
Guidelines in Clinical Research), Sluzbeni glasnik RS”, br. 108/2017, http://www.pravno-
informacioni-sistem.rs/SlGlasnikPortal/eli/rep/sgrs/ministarstva/drugiakt/2017/108/1/reg
23 Directive 2010/45/EU of the European Parliament and of the Council of 7 July
2010 on standards of quality and safety of human organs intended for transplantation,
O] L 207, 6.8.2010, p14-29, abailable at https://eur-lex.europa.eu/legal-content/EN/
ALL/?uri=CELEX%3A32010L0053
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of the HO Transplantation Act). Organ transplantation is indented to prolong the
life of the organ recipient, but the intervention may affect the pshyco-physical
integrity of both the recepient and the donor. Bearing in mind that the number
of possible organ donors is always lower than the persons in need of an organ,
itis necessary to construe socially and ethically acceptable organ transplanta-
tion procedure, which will ensure respect for one’s personality and protection
of one’s most significant personality rights.

Protection of dignity provides autonomy of decision making of organ donors
and recipients in each phase of organ transplantation procedure. More broadly,
a consistent application of this principle should guarantee a fair allocation and
availability of organs, free of charge and irrespective of one’s financial standing.
This principle is in accordance with the human right to dignity acknowledged
by the Universal Declaration on Human Rights, requiring respect for dignity
of every human being without discrimination of any kind (Art. 1 and 2 UDHR).
Organ trafficking is directly opposed to the request for respecting human dig-
nity; thus, it is prohibited by international conventions which, despite their
significance, are not generally accepted. This contributes to the existence of
the black market and the so-called “transplantation tourism” in countries with
undeveloped transplantation systems.

The right to protection of dignity is enjoyed not only by the organ recipient but
also by the donor, regardless of whether he/she is alive or a deceased person.
If a deceased person is the donor of organs, tissues or cells, it is necessary to
respect his/her will regarding organ donation explicitly expressed during his/
her lifetime; in case there is no such statement, the deceased person’s dignity
is protected by the will and piety of his/her family members. Therefore, a pre-
sumed consent on organ donation for transplantation must be preceded by ap-
propriate information on the consequences of silence, i.e. not giving a statement
on donation during one’s lifetime. We believe that removing an organ may not
only be based on a presumed will; there is no need for the family members to
give their approval if the deceased did not consent during his/her lifetime. A
failure to make a statement should not be considered as (presumed) consent,
particularly in the contemporary age of frequent sudden deaths in traffic and
other accidents and sudden diseases with fatal outcomes (heart attack, etc.).

4.2. Principle of voluntarity and principle of charity (benevolence)

Voluntary written consent of the organ donor and the organ recipient, and
benevolent (charitable) organ donation free of charge (without receiving any
remuneration or attaining any material benefit) are two important components
on which organ transplantation rests. These are two autonomous principles
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although Serbian law regulates them in the same article (Art. 5 HO Transplan-
tation Act).

The voluntarity principle implies that human organs donation is performed on
the basis of freely expressed and legally relevant will of an adequately informed
donor. Voluntarity also means the right to change one’s opinion and revoke one’s
consent, as long as it is possible considering the phase of medical intervention.
The voluntarity principle entails an expression of free will, which is one of the
basic principles of contract law and, hence, of an organ transplantation contract.
“From the legal viewpoint, it is a contract based on donorship but, being an act
of charity and compassion, it entails high ethical components that make it quite
different from a traditional trade contract” (Mujovi¢-Zorni¢ 2013: 5).

Freely expressed will must be a result of being well informed and thoughtful,
which refers to the organ donor and the organ recipient alike. The right of an
individual to autonomously makes decisions relevant to his/her psycho-physical
integrity are not only part of European culture and civilisation but also a legal
principle of freedom of decision-making of a capable person. The system of
autonomous decision-making is contrary to the so-called paternalistic system
where physicians make decisions on transplantations. For an individual’s “in-
formed consent” to be legally valid, the statement has to be made freely, without
third persons’ pressure; it has to be made by a capable person who understands
the consequences of such a decision and who is informed about the relevant
medical facts thatare important to assess the risk to the patient. The necessary
consent must have been given expressly and specifically in written form (Art.
19 Convention on the Human Rights and Biomedicine).

“It is commonly believed that the principle of autonomy is fulfilled if capable
adults have given their consent on the basis of being informed on all the risks
that may occur when, for example, their organ is removed for transplantation
(informed consent)” (Kandi¢-Popovi¢, 1999:33). The principle of autonomy of
will is embodied in the freedom of every person to make decision on a medical
treatment and the obligation of medical practitioners to respect that decision.
It is the patient’s right to refuse the treatment, and the physician cannot assess
whether the reasons for such a decision are rational. However, it also implies that
the patient has been adequately informed on the facts important for the decision.

“A person is autonomous if she/he is capable of understanding the essence and
significance of facts, values and other factors on the basis of which he/she makes
decision, and understanding the consequences of his/her decisions and accepting
them” (Simonovi¢, 2012:301). A physician is obliged to provide the necessary
and full information to the patient on the disease, on the purpose and nature
of transplantation procedure, likelihood of success, possible risks and negative
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consequences and anything else needed for making decision on the medical
treatment. The conversation should be made in a comprehensive terminology,
adapted to the patient’s intellectual level. The information on the right to revoke
or to withdraw the previously granted consent (before the completion of the
medical intervention), without any need to explain such a decision, is an integral
part of each validly made conversation between the physician and the patient,
or the organ recipient and the organ donor.

In accordance with the principle of charity (benevolence), the legal basis for
organ transplantation is a gratuitous contract, without pecuniary or any other
material benefit being given or taken in return (Art. 5 of the HO Transplantation
Act); the Act only permits the compensation of reasonable costs.?* In this sense,
organ trafficking is criminally sanctioned trade, and advertising of healthcare
institutions is prohibited, as well as the sale and purchase of organs. The UN
Convention against Transnational Organized Crime (2004) and the Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children (2000) explicitly condemn sale and purchase of organs (Art. 1).% Legal
prohibition of human organs trafficking is based on the Convention on Human
Rights and Biomedicine (1997) which provides that “The human body and its
parts shall not, as such, give rise to financial gain” (Art. 21 of the Convention).

The standpoint on gratuitousness of donating an organ for transplantation is
prevailing, but there are also opinions that the benevolence principle should be
abandoned and such contracts should legally be “considered to be commercial
contracts, even if they are sui generis, and also legitimate from the ethical and
legal viewpoints [...] since disposition of human organs, as sui generis things, by
itslegal nature is an agreement regulated under contractlaw rules” (Klajn-Tati¢,
2007: 331). In professional public, there are also opinions that a sort of strictly
controlled commercialization of organ donation for transplantation should be
allowed, whereby to exclude any immediate covenant and mediators (Ivanci¢-
Kacer, 2012: 452). Itis correct that the autonomy of will also includes the donor’s

24 This exception refers to: “1) the compensation of earnings to the live donor of human
organ during the period of the insured person’s temporary incapacity to work, which has been
caused by removal or transplanatation of a human organ transplantation; 2) a reasonable
and justified compensation for the payment of healthcare or technical services related to
the removal of a human organ, including the transportation of the deceased person who was
moved to another healthcare institution beyond the deceased person’s place of residence for
the purpose of a possible human organ donation; and 3) the compensation in the event of
excessive damage incurred as a consequence of removing a human organ from a live donor
(Art. 5 of the HO Transplantation Act).

25 One of the earliest passed laws was the US National Organ Transplant Act (NOTA) of
1984 which explicitly prohibits pecuniary compensation for donated organs, which is often
challenged (Diamond, 2012:1).
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right to make decisions on the character of agreement on the basis of which he/
she donates his/her organ. However, besides violating the ethical principles,
.organ trade (either free or controlled) would certainly have some drawbacks;
for example, abandoning the principle of solidarity and humanity would dimin-
ish altruistic organ donation; it would diminish or exclude the opportunities for
poor people to be cured by using the organ transplantation method; the poor
would see the possibility in organ trade for obtaining income for themselves and
their family members, which entails the danger of abuse; the established control
over the organ trade would not be appropriate, and it would hardly eliminate
the black market; it would be difficult to ensure a just allocation of organs if it
is conditioned by payment; human civilisation would experience another defeat
of humanity before the onslaught of economic interests, etc.

The issue of respecting the autonomy of will of juvenile persons is also highly
debatable. Can the minor’s parents or legal representatives take the risk of
granting consent on behalf of the child who is either an organ donor or a recipi-
ent, or consent to getting the child involved in the experiment? A strict respect
of the autonomy principle requires that every person first must consent to any
action related to his/her bodily integrity. It is commonly believed that, even
when juveniles are organ donors, they should be given the opportunity to make
a statement on their consent to or rejection of the intervention. “In the event of
an explicit rejection, the juvenile person’s will should be acknowledged, which
is the bestindicator of respecting the autonomy of will of those who do not have
any legal capacity in legal sense” (Kandié-Popovi¢, 1999: 36). We consider that,
in such cases, juvenile persons should have a special legal capacity; thus, prior
to the age of majority, they should be asked for consent, depending on the type
of intervention and the degree of risk.

The principle of voluntarity is also reinforced in the Code of Medical Ethics of the
Serbian Medical Chamber that provides that “a physician is obliged to respect
the rights, freedoms, autonomy and human dignity of each patient. The obliga-
tion of respecting human dignity does not cease even after the death of patient”
(Art. 6 of the Medical Ethics Code).

4.3. The principle of medical justification and safety

The principle of medical justification and safety implies that a transplantation
intervention is only performed if it is the most convenient treatment method,
in accordance with the medical profession rules, professional and ethical stan-
dards and obligations. The transplantation method mustbe in compliance with
contemporary scientific achievements, and conducted in a manner and under
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conditions that decrease the risk for the recipient and the risk of human organs
loss (Art. 6 of the HO Transplantation Act).

“Besides the autonomy principle as the fundamental principle from the viewpoint
of respecting the right to bodily integrity and dignity of an individual, regarding
the removal of an organ, tissue or a cell, as well as regarding an experiment, two
related principles are often set out: the principle of doing good (beneficence)
and the principle of not doing harm (nonmaleficience). According to the expla-
nation given by the American National Commission, the principles include the
two following rules: not doing or minimizing harm, and maximizing a potential
benefit” (Kandi¢-Popovi¢, 1999: 37).

Organ transplantation must be medically justified. It includes taking into consid-
eration the balance between the risk for the subjects (primarily for a live donor,
but also for the organ recipient) and the expected benefit that the transplanta-
tion interventions may bring. The risk must be minimal or non-existing, and the
expected benefit must be real. The physician should stop the intervention that
unexpectedly proves to be risky for one or more participants.

Additionally, the Hippocrates’ proverbial saying Primum non nocere (First, do
no harm) obliges practitioners to exercise humanity in a physician-patient rela-
tionship. This principle was primarily created to prohibit infliction of physical
pain but, in contemporary law, it also refers to the protection against inflicting
mental anguish. As there are no two identical patients in medical practice, the
physician must adjust his/her conduct to each patient, considering first of all the
patient’s interest but also the justification and safety of the medical intervention.
An experimental transplantation must meet all the legal requirements and the
medical science and profession rules.

4.4. The principle of equal availability of human organs

The principle of equal availability of human organs implies that every person
having a medically established need and medically justified reasons for human
organ transplantation should be entited to receive a human organ under equal
conditions; it also entails equal requirements for entering the organ recipient’s
name into the national organ transplantation register of persons waiting for
organ transplantation (Art. 7 of the HO Transplantation Act). This provision is
aimed at preventing any discrimination and abuses regarding organ availability.

Eurotransplant?® is a non-governmental organization that coordinates the cross-
border exchange of organs for transplantation in the territories of the member

26 Eurotransplant is organized and functions on the basis of the democratic principle. It
includes the Assembly, the Management Board, the Advisory Council, and nine Advisory
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countries (Austria, Germany, the Netherlands, Luxembourg, Belgium, Slovenia,
and Croatia); on the basis of cooperation agreements between the member co-
untries, it provides a transparent and objective selection system and ensures
optimal utilisation of available organs for transplantation.

In line with medical standards and for medically justified reasons, every person
who has been entered into the national register of persons in need of organ
transplantation is entitled to receive a human organ under equal conditions
and without discrimination on any grounds. The data on organ recipients are
confidential. In organ transplantation, it is necessary not only legally but also
organisationally to set up a perfect operating system, given the highly limited
transplantation time available (heart and lung must be transplanted within
4 hours, kidney- within 24 to 36 hours, pancreas- within 12 to 18 hours, and
liver- within 8 to 12 hours).

In comparative law, organ availability is associated with the principle of justice
(fairness). “According to the interpretation of the US National Commission, the
justice principle particularly implies the protection of weaker, more vulnerable
subjects. It does not mean that they should be deprived of the opportunity to
participate in an experiment that would be beneficial for a specific age group
(e.g. children) or entire population. This principle is particularly significant
in the context of transplantation. Considering the conflicting circumstances
(scarce organ supply as opposed to urgent demand of a large number of potential
recipients), social protection ethics requires equally fair and just relation to the
disease” (Kandi¢-Popovi¢, 1999: 38).

We believe that organ sales should not be legalised as rich patients would be
privileged, and thus the equality principle would be infringed. The Convention
on Human Rights and Biomedicine protects the dignity and identity of all human
beings and guarantees everyone, without discrimination, respect for their integ-
rity and other rights and fundamental freedoms with regard to the application
of biology and medicine (Art. 1). Physicians also contribute to the observance
of the principle of justice and equal availability of organs by doing their job in a
conscientious and professional manner, without discrimination of any kind as
to age, race, sex, religion, political opinion, sexual orientation, smoking habits,
obesity, financial status, or any other source of inequality. “Ethically, it is unac-

Commissions. There is a single central donor identification system and a single waiting list,
with approximately 15,000 patients. When a donated organ becomes available, the computer
programme generates the compatibility (match) list for each organ. Four general principles
are decisive for allocating an organ: the chance of successful transplantation outcome; the
urgency of transplantation established by experts; the waiting time, and the so-called national
organ transplant account balance (in the exchange of organs between countries). For more,
see: https://www.eurotransplant.org/cms/index.php?page=about_brief
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ceptable that a physician refuses any examination or treatment based on his/her
non-approval of the patient’s way of life” (Salihbegovi¢, 2008: 43).

5. Conclusion

The contemporary world is characterised by dynamic development, permanent
reviewing and changes of many values of previous generations. Moral principles
are not exempted from change. With the development of science and technology,
new methods of treatment are introduced, inter alia, organ transplantation and
experimental interventions, which may jeopardise human dignity and integrity.
Ethics has always been a companion of medical professionals, considering that
knowledge without conscience and morality, particularly in medicine, may be
counterproductive and may endanger personal and other rights of the patient.
Therefore, it is necessary to set up precise ethical and legal frameworks of
freedom for participants of numerous medical interventions, particularly when
applying organ transplantation methods from live and deceased persons to the
receiving patient for the purpose of treatment. Organ transplantation is based
on the act of donation, which is an expression of human solidarity and humanity,
and not purely a legal act of donation or sales and purchase.

Medical professionals and potential organ donors and organ recipients are
confronted with numerous ethical and legal dilemmas. As its direct object is a
person, his/her life, health and dignity, the medical profession has specific ethical
rules, which are also subject to consideration under substantive and procedural
law. These ethical rules must be legally shaped, not be left to the autonomy of
will and conscientiousness of subjects during transplantation procedure.

The principles of organ transplantation provide the legal framework for legal
regulations. In Serbian law, they are: the principle of protection of interests and
dignity of the organ donor and the organ recipient (preservation of life and
health of subjects, and respect for their personal rights have the priority); the
principle of voluntarity and charity (donation of human organs is based on freely
expressed will of fully informed organ donor and organ recipient on the ben-
efits and possible risks; it is performed without compensation - as a gift); the
principle of medical justification and safety (transplantation interventions are
only performed ifit is the most convenient method of treatment, in the way that
decreases the risk for the recipient without jeopardising the organ donor’s life);
the principle of equal availability of human organs (prevention of discrimination
and abuse regarding organ availability). Every person who is deemed to have
a medically established need and medically justified reasons for human organ
transplantation should have a prospect to receive a human organ on equal basis
with others. In order to prevent any discrimination and possible abuse, the or-
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gan recepient is entered into the national register of persons waiting for organ
transplanation (waiting list).

Although an organ donation is based on a (donorship) contract, it is not a gift
(donatio) in classic terms, due to the prevailing ethical elements of humanity,
charity and solidarity. Therefore, it is important to set up the legal framework
and principles which organ transplantation procedure is to be based on, and
to regulate all the phases of this procedure in detail. Certainly, at the current
level of ethical comprehension of life and death, the principle of charity should
remain binding, as well as the prohibition of organ trafficking.
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/JIp Mupocaae Jla3uh,

PedosHu npogecop lpasHoz pakyimema,
Yuueepsumem y Huuy

/Jp Heana CumoHosuh,

Jloyenm I[IpasHoe pakysamema,
Ynusepsumem y Huuty

HAYEJIA IIOCTYIIKA IIPECABHBAIbA OPTAHA

Pe3ume

Hauesna nocmynka npecahusarsa op2axa mMopajy da ucnyHe 08d 3axmesa: 3axmee
XyMAaHoOCMu, Ha Kojoj nouusa MeduyuHcka desaamHocm, U 3axmes 3awimume
nayujeHama u o4ysarsa /bydcKUX U AUYHUX NPABA C8AKO2 Y08eKd - 3d JHcusoma u
HAKOH Fbe208e cMpmu. Y cpnckom npasy, 3a 0CHO8HA Haye1d ymepheHa cy: 3awumuma
uHmepeca u docmojaHcmea dasaoya u npumaoya op2aa; do6po8os/bHOC;
MeduyuHcka onpasdaHocm u 6e3bedHocm, jedHaka AOCMYynHOCM JoYyOCKUX
opzaHa. Ceako ocoba ca meduyuHcku ymepheHom nompebom u onpagdarowhy
3a npecahusarbem sbydckoe op2aHa, mpebasio 6u da dobuje jedHake ycsaose 3a
dobujarse ydcKoz opaama.

KreyuHe peyu: mpavcnaanmayuja, cazaacHocm, emuka, Haved.
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cases involving different kinds of liability and analyze the specific differ-
ences among them. A clear distinction among different types of liability is
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relationship and, in these cases, a medical treatment contract is the legal
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but the mass usage of medical devises and the introduction of high technol-
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in the Macedonian legislation and in practice.
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1. Introduction

Generally speaking, compensation for medical injury can take place in three
ways: through the social insurance system including funds, through private
insurers’ schemes, and through the liability system (Dute, 2004: 474). The civil
liability for damage in medicine is a relatively new institute, specially having
in mind that the number of damage claims against doctors and medical insti-
tutions in the comparative law has significantly increased in the second half
of 20™ century. Legal scholars point out a few reasons that may explain the
tendency of increased number of medical malpractice cases. The first reason is
depersonalization of the doctor-patient relationship and its transformation in a
pure business relation, as a result of the increased number of medical facilities
and providers of health services (Klari¢, 2003: 376). Other reasons that are
postulated in_legal theory are the excessive expectations of the patients as a
result of the progress in both medicine and technology, the increased number of
medical malpractice cases as a result of diagnostic error, inadequate or negligent
treatment, and the existence of liability insurance for the doctor and the health
institution (Klari¢, 2003: 377).

2. Legal sources of civil liability in medicine

The legal provisions on health care and provision of healthcare services are
contained in medical law. In legal literature, there are two definitions of the
term medical law. In a narrow sense, medical law includes the legal provisions
that regulate the relationships arising from performing medical activities. In
a broad sense, medical law also includes the provisions regulating trade and
prescription of medicines, provisions on professional liability insurance, and
provisions on medicines and health supplies (Klari¢, 2003: 378).

According to the narrow definition, the legal sources of medical law are diver-
se legal provisions that fall into different branches of law. In general, most of
these provisions regulate the provision of health services. We may first refer to
the Constitution of the Republic of North Macedonia because it contains a few
provisions that can be classified as part of Macedonian medical law. Article 39
of the Constitution provides as follows: “Every citizen is guaranteed the right
to health care. Citizens have the right and duty to protect and promote their own
health and the health of others.”*

1 Article 39, Constitution of the Republic of N. Macedonia, available at https://www.sobranie.
mk/the-constitution-of-the-republic-of-macedonia-ns_article-constitution-of-the-republic-
of-north-macedonia.nspx(accessed 17.08.2019)
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Most of the provisions on health care and services are contained in the Health
Protection Act (HPA).? Article 152 of this Act provides that the employees in
the healthcare sector have ethical, professional and civil (material) liability,
and that the health care institution is obliged to insure its employees against
liability for damage that may be caused in the course of providing healthcare
services. Article 152-a HPA states: “Healthcare workers and co-workers?® shall
be obliged, in the course of their operation, taking actions, and conduct, to apply
and observe the principles and rules of conduct and operation determined by
the Minister of Health by means of a protocol, pursuant to Article 27 paragraph
(5) of this Law, for the purpose of ensuring application and observance of the
principles of legality, professional integrity, efficiency, effectiveness and de-
dication in the performance of their official duties.” The Act further specifies
that a healthcare worker/co-worker “shall be obliged to perform the works
and duties conscientiously, professionally, efficiently, duly and timely in accor-
dance with the Constitution, law and ratified international agreements”, that
he/she is obliged “to do his/her work impartially, not to be guided by his/her
personal financial interests, not to abuse the authorizations and the status of a
healthcare worker, that is, a healthcare co-worker, and to protect the personal
reputation and the reputation of the institution where he/she is employed”, and
that professional chambers (the Doctors’ Chamber, the Dentists’ Chamber and
the Pharmaceutical Chamber) “shall adopt a Code of Professional Ethical Duties
and Rights” (Article 166 HPA).

According to Article 180 of the Health Protection Act, the healthcare worker and
co-worker shall be personally liable for the performance of job-related duties and
activities. Along with personal liability, this law also introduces disciplinary lia-
bility of healthcare workers and co-workers (Articles 181-193 HPA) and the civil
(material) liability (Article 194 HPA). Within the scope of disciplinary liability,
Article 186 (7) HPA provides a type of disciplinary offence designated as “causing

2 Health Protection Act, “Official Gazette of the Republic of Macedonia” nos. 43/2012,
145/2012,87/2013,164/2013,39/2014, 43/2014, 132/2014, 188/2014, 10/2015, 61/2015,
154/2015, 192/2015, 17/2016, 37/2016 and 20/2019 and “Official Gazette of the Republic of
North Macedonia” no. 101/2019.

3 Theseterms are defined in the Health Protection Act: “Healthcare worker“is a person who
provides health servicesin the delivery of a particular healthcare activity and is entered in the
register of healthcare workers (doctor of medicine, doctor of dental medicine and pharmacist
who holds a university degree or who have completed academic integrated studies with 300,
thatis, 360 ECTS in the field of medicine, dental medicine and pharmacy, healthcare workers
with a two-year postsecondary school or higher vocational education or with 180 ECTS in
the field of medicine, dental medicine and pharmacy) and healthcare workers who hold a
high school degree’ (Article 15, point 7 HPA); “Healthcare co-worker” is a person who holds a
university degree and independently carries out particular activities within the healthcare
activity in cooperation with the healthcare workers.” (Article 15, point 8 HPA).
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greater material damage”, but the provision does not specify who the injured
person is: the institution or a third person who is subject to medical services.

Article 194 HPA prescribes that a healthcare worker/co-worker “shall be liable
for the damage he/she has caused at work or in relation with the work in the
healthcare institution, intentionally or due to excessive negligence.” On the
other hand, “if a healthcare worker/co-worker suffers damage at work or in re-
lation with work, the healthcare institution shall be obliged to compensate the
damage in accordance with the law” (Article 199 HPA). These provisions refer
to the mutual relationship between the healthcare worker/co-worker and the
healthcare institution.

The Act on Protection of Patients’ Rights,* adopted in 2008, is considered to be
a milestone in the field of human rights related to patient care; it provides an
excellent basis for the promotion of patients’ rights (Apostolska & Tozija, 2010:
19). Although it outlines the patients’ and providers’ rights and obligations, as
well as the mechanisms for protection of these rights, there is lack of provisions
regarding liability for damage caused by the health institution while providing
health services.

However, given the fact that the activity of healthcare personnel is considered to
be a professional activity, the standard of care in case of providing professional
activity is regulated in the Obligation Relations Act (ORA)°: “When performing
an obligation relating to their professional activity, a party of the obligations shall
be bound to act with increased standard of care, according to the professional rules
and customs (standard of care of a good expert” (Article 11 (2) ORA). In order to
define the obligations of professionals, the Act uses the standard of care of a good
expert. Professionals have a duty to exercise the level of care that a reasonably
prudent person in their line of work would exercise. Naturally, the specifics of
care depend upon the practice area. Any act or omission by a physician during
the treatment of a patient that deviates from accepted norms of practice in the
medical community and causes an injury is considered to be medical malpractice
and ground of fault liability. A plaintiff must show that the physician deviated
from the level of care of a reasonably prudent person in the same position. The
standard of care in our law is set on objective bases, which means that the con-
duct of the professional is compared to the abstract reasonably prudent person

4 3akoH 3a 3allITHUTAa Ha NpaBaTa Ha nanueHTuTe, (Act on Protection of Patients’ Rights)
Ca. secHuk Ha P Makedonuja 6p.82/2008,12/2009,53/2011, 150/2015; available at. http://
zdravstvo.gov.mk/zakon-za-zashtita-na-prava-na-pacienti/(accessed 10.04.2019).

5 3axoH3ao6suranuonute ogHocu (Obligation Relations Act), Cs. eecHuk Ha P MakedoHuja
6p. 18 01 5.03.2001 1.
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in the same position. It is not compared to the personal characteristics of the
professional.

The liability for damage caused during the performance of healthcare activity
is also regulated by by-laws. For example, in this paper, we refer to the “Rule-
book on immunoprophylaxis and chemoprophylaxis of persons subject to these
measures, the manner of instituting these procedures, and keeping records and
documentation”®, which the author came across in the analyzed case law.”

Ethical rules and medical profession rules are a significant segment of medical
law. Although these rules rank lower than legal provisions in the hierarchy of
legal norms, in some legal systems they are placed in the rank of legal rules. This
is achieved by envisaging legal provisions which regulate that the inobservance
of these rules will be subject to criminal and civil sanctions (Klari¢, 2003: 379).

In the Macedonian legal system, there are general and specific principles that
are the base for doctors’ ethics. They are envisaged in the Macedonian Codex of
Medical Deontology.? Regarding the relationship between the physician and the
patient, the emphasis is on the duty of the physician to perform his professional
duty conscientiously, precisely and responsibly, regardless of age, sex, religion,
nationality, race, political affiliation, sexual orientation, disability and socio-
economic status, and his personal attitude towards the sick and his family. The
physician should consistently keep up with the achievements of medical science
and the principles of professional conduct, and freely choose the method of tre-
atment. When deciding on the treatment, one is obliged to rely on knowledge and
conscience, and to be independent of various influences or inappropriate desires
of patients, relatives and others (Article 19 of the Medical Deontology Codex).

3. Prerequisites of liability in the health care sector

As previously mentioned, apart from the liability mechanisms for compensa-
tion of damage, there are two models for compensation of damage: the social
insurance system and the private insurers system. In these two models for
compensation of damage, the central issue is whether the insurance conditions

6 IlpaBUJIHUK 32 UMYHONpodUIaKca, XeMUoNpoduIaKca, TMLATa KOU O/JIeKaT Ha OBHE
MEepKH, HAUMHOT Ha U3BeJlyBatbe U BOJIeHbe Ha eBU/eHIIHja U JOKyMeHTaluja, CayscbeH
secHuk Ha Peny6auka Maxedonuja br 65/2010, available at http://zdravstvo.gov.mk/wp-
content/uploads/2012/12/imunizacija-pravilnik.pdf (accessed 10.04.2019).

7 This Rulebookwas used as as legal source in Decision of the Basic Courtin Shtip P4-46/16
from 16.11.2018.

8 KogekcHaMenuuuHcka geoHTosoruja (Codex of Medical Deontology), Jlekapcka koMmopa
Ha MakegoHuja, adopted on 5 June 1992, Available at http://www.lkm.org.mk/mk/zapis.
asp?id=278, (accessed 08.04.2019).
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have been met; how the injury was caused is of little or no relevance. On the
other hand, the situation is completely different when it comes to the liability
model for compensation of damage in the healthcare system because this model
entails that damage/injury can only be compensated if a person or institution
can be shown to be liable; in general, it must be demonstrated that an error has
been made and that the patient’s injury was caused by that error (Dute, 2004:
480). In the text that follows, the mentioned prerequisites of liability will be
elaborated, starting from defining the subjects in the liability model as a conditio
sine qua non for every case of liability.

3.1. Subjects

According the Macedonian legal system, the healthcare activity is an activity of
public interest “which ensures health protection and which covers measures,
activities and procedures that, in accordance with the evidence-based medicine
and with the use of health technology, are applied for maintenance and promoti-
on of health, for prevention, early detection and eradication of diseases, injuries
and other work and environment related health disorders, for timely and efficient
treatment, as well as for health care and rehabilitation”. Healthcare services are
provided at primary, secondary and tertiary level of health protection, primarily
provided by healthcare workers but particular activities may also be performed
by healthcare co-workers who meet the requirements under the law (Article 12
HPA). The network of healthcare institutions provided and organized by the
Republic of N. Macedonia comprises public and private healthcare institutions
that perform the activity on the basis of a license (Article 28 (1) HPA).

The providers of healthcare services (licence holders) are the legal entities that
may appear as a party (the tortfeasor) in lawsuits involving liability of healthcare
institutions. Liability issues may arise out of a number of different relations,
involving a doctor and a patient, a doctor and a hospital, or a hospital and a
manufacturer or seller of medical products (Wendehorst, 2004: 261).

Liability in the healthcare sector may be contractual and tortuous liability,
and it is very difficult to draw a strict borderline between the two. There are
opinions in legal theory that these two categories “should not be seen in stark
contrast to each other but as two opposite ends of liability based on fault which
are connected by a chain of intermediate stages” (Koch & Koziol, 2004: 89)
If we analyze the cases of liability through the prism of contract liability, the
healthcare institution is one of the contract parties and it is liable under the
contract liability rules. In cases of tortuous liability, the legal tortfeasor is also
the healthcare institution. The Macedonian tort law contains liability provi-
sion that is in fact a general provision governing “the third party liability of
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the employer for damage caused by the employee during work or related to
work, except in cases when the employer will prove that the employee acted
according to the profession rules and practices (rules on vicarious liability)”
(Article 157 (1) ORA). The vicarious liability does not require fault on the part
of the liable party, who instead has to account for the misbehavior of another.
We consider these provisions on vicarious liability to be applicable in the cases
of liability in the healthcare sector, where the healthcare institution appears
as an employer and the healthcare worker/coworker appears as an employee.
In addition, there is a provision in Macedonian tort law that provides a legal
opportunity for parallel liability of both the employer (healthcare institution)
and the employee (healthcare worker/coworker) in cases where the damage
was caused intentionally (Article 157 (2) ORA). The court practice in these cases
shows that the plaintiffs often claim damages from the healthcare institution
because the compensation is more likely to be awarded when the case involves
an institution (rather than an individual). On the other hand, in cases where the
employer has compensated the damage caused by the employee with intention
or gross negligence, the employer is entitled to seek redress from the employee’
with a limitation period of six months, starting from the day the compensation
was paid (Article 157 (4) and (5) ORA).

In healthcare liability cases, the plaintiff is the patient himself. But, in case of
the patient’s death or severe disability, the plaintiff may also be a family mem-
ber (the patient’s spouse, children and parents). According to the Macedonian
tort law, certain family members are entitled to a fair monetary compensation,
which is determined by the competent court. The cycle of these family members
is determined by the law; it primarily includes the patient’s spouse, children and
parents but, in specific circumstances, it may also include the patient’s brothers
and sisters, grandparents and grandchildren, as well as the patient’s extramari-
tal partner, but only provided that there was a permanent life-long community
between these persons and the deceased/ injured person (Article 190 ORA).

3.2. Wrongful act

There is large number of activities that can resultin causing damage to another
person while providing healthcare services. These activities are regulated by the
healthcare protection regulations, and the legal theory provides systematization
on this matter (Klari¢, 2003: 397).

The term healthcare malpractice was introduced in legal theory very early. It
is known in the Roman law, where it had broader meaning and it incorporated
inexperience, negligence and not providing help. The term medical malpractice

9 Similar regulation is part of the Croatian tort law. (See: Klari¢, 2003:397).
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was first introduced in the modern legal literature in the mid-20" century but,
in this period, the term was not defined by legal theory and it was not part of the
legislation. Rudolf Virchow was the first among scientists to try to define what
medical malpractice is, pointing out that malpractice should be considered to
be a failure to comply with accepted standards of medical practice due to lack of
required duty of care (Knezi¢ & Dabic¢, 2009: 162). Nowadays, there is no doubt
that the legal nature of the term medical error is not primarily legal but, within
the civil liability of a physician, it acquires a nature of civil delict (tort); thus,
in conjunction with damage and fault (or irrespective of whether it exists), it
results in liability for medical malpractice.

4. The legal nature of the relationship between
the healthcare provider and the patient

The primary question to be answer regarding the legal nature of this relationship
is if this relationship is of private or public nature. The prevailing standpoint in
legal theory in developed countries is that the relationship between the doctor
and the patient has the nature of private relationship or, to be more exact, it is
civil law relationship (Knezi¢ & Dabi¢, 2009: 48; Klari¢, 2003: 383). Exception
is encountered in the French law and in some of the Swiss canons, where the
relationship between the health service user and public hospitals is considered
to be a public-law relationship of an administrative-law nature. In these systems,
the doctor is considered to be a public servant and, in cases involving damage
compensation, there is administrative court jurisdiction (Klari¢, 2003: 383).

The next question is whether it is a contractual or non-contractual relationship.
The prevailing opinion in the legal doctrine is that in most cases this relationship
is based on contract, but there are cases involving non-contractual relationship
(e.g. emergency). There are some theories that negotiorum gestio (as a type of
obligation) arises in these cases (Klari¢, 2003: 384).

Another question concerns the legal nature of this contract as there are diffe-
rent classifications in legal theory. In the French law, this contract is known as a
contract sui generis. In German, Austrian and Greece law, it is known as a service
contract. In Swiss law, it is known as a contract of mandate (Radi$i¢, 1992).

There is no doubt that it is an unnamed contract and it is not regulated with
specific provisions within the legal systems. In Serbian legal literature, it is
designated as a patient treatment contract, although it is also mentioned that
treatment in a narrow sense is only one of many medical services and that the
term does not include examination, diagnosis, cosmetic surgery, sterilization,
termination of pregnancy, and others (Klari¢, 2003: 384).
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In German legal literature, it is designated as a contract of medical treatment.
Only in the Dutch legal theory and Dutch Civil code this contract is found as a
named contract - contract of medical treatment, and it is regulated with special
provisions.?

The relationship between the patient and physician in the Turkish law is con-
sidered to be based on contract, classified as a contract of mandate that can
be concluded as an oral or as a written contract between the patient and the
physician (Ozsunay, 2007: 355). The Turkish court practice also considers this
contract to be a contract of mandate.'! If the doctor made a medical interven-
tion on a particular person in the absence of such a contract, then his actions
would be considered as unlawful, harmful actions as one of the conditions for
the occurrence of non-contractual liability (Unver, 2016: 61).

We can conclude that different legal systems and doctrines have different views
on the legal nature of the contract. On the other hand, we can agree that the
determination of the legal nature of an agreement can also be seen as a question
that depends on the specifics of the case. In practice, this implies the following
interpretation: in the contracts for providing specific health services, the content
of the undertaken obligations has to be taken into account, especially the type
and purpose of the health services. At the end, this means that different contracts
for providing healthcare services could have different legal nature. Some of these
contracts have been established in theory and in practice as special types of
contracts (for example, the contract for making a dental prosthesis, performing
a cosmetic surgery, laboratory examination, etc.). All of these contracts are in
fact considered to be contracts for specific work because in all these cases the
physicians are obliged to achieve a certain result (Klari¢, 2003: 385).

The essential part of the content of every contract for healthcare services is the
obligation laid down by the law that the medical intervention should be carried
out according to the rules of the medical profession and the moral and ethical
principles of the medical profession. A contract for medical treatment obligates
the doctor to exercise reasonable and comprehensive professional care and skill,
which is determined on the basis of objective standards of expert behavior.
Medical practitioners are required to come up to the standard of a prudent and
experienced specialistin their respective area of expertise, which is determined
according to the state of science at the time the injurious behavior occurred
(Koch & Koziol, 2004: 97). Every activity of the physician that is contrary to these

10 Article 446-468 of the Dutch Civil Code, Book 7 (special contracts).

11 Turkish Court of Cassation, Decision from 6 July 1964, E 964/37, K 40 according to
Ozsunay, E. (2007). Medical Liability and Liability of Health Institutions in Turkish Law,
European Journal of Health Law 14, pp. 355.
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rules and principles constitutes a breach of contract and a civil wrong (delict) at
the same time. On the other hand, this creates legal bases for applying the rules
of both contractual and tortuous liability (Radisi¢, 1992: 103).

Regarding the application of the liability rules to a certain case, the choice is
made by the plaintiff himself. The plaintiff will determine which rules the claim
for compensation will be based on. The legal doctrine points to the advantages
of basing these requirements on the rules of tortuous liability: longer periods
of limitation, greater scope, the compensation for non-pecuniary damage thro-
ugh tortuous liability rules in legal systems where non-pecuniary damage is
not provided in the case of contractual liability, and other advantages (Klari¢,
2003: 390).

Most scholars consider the tortuous liability the most adequate type of liability
in cases of liability in the medical sector, but the question to be addressed is
whether fault liability or strict liability is a more appropriate base for the liabi-
lity in the health sector.

In theory, the liability of the physician is always based on the fault of the doctor,
and fault liability rules apply in every case, regardless of whether it is contractual
or tortuous liability (Radisi¢, 2007: 90). In the early case-law of the Yugoslav
courts, there were court decisions in which medical activity was treated as a
dangerous activity and the rules of strict liability were applied to cases of physi-
cians’ liability. This practice was interrupted by decisions of the Federal Court
of Yugoslavia and the supreme courts of the republics and provinces (Radisi¢,
2007:90). One of those decisions was made by the Supreme Court of Serbia, which
states: “A medical institution that performs medical interventions can only be held
laible for the consequences of interventions that result from the unprofessional and
careless or improper treatment performed by its employees, i.e. for consequences
that may be attributed to the fault of doctors and other medical personnel for acts
which were not in accordance with the rules of medical science.”*?

In Croatian court practice, a decision by the Constitutional Court of the Republic
of Croatia states: “The hospital is liable for medical malpractice based on the prin-
ciple of presumed fault, which means that the hospital must prove that the employee
acted in accordance with the rules of the medical profession and that the damage
did not occur because of the negligence of the physician performing the operation ...

12 Decision of the Supreme Court in Serbia, Rev.2066/80, of 14.01.1981, Pravni Zivot, br.
11/1981, str.120-121, cited according to Radisi¢, ]. (2007). Odgovornost zbog Stete izazvane
lekarskom greSkom u leCenju i u obavestavanju pacijenta. Beograd: Nomos Izdavacko
preduzece DOO, cTp. 91.
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The first-instance court incorrectly states that the liability of the medical institution
for a medical malpractice is decided on the basis of the principle of proven fault. “1*

In Macedonian law, the general provision regarding the standard of due care
that the healthcare employee is obligated to provide to the patients is contained
in the Obligations Act. As already mentioned, the patient-physician relationship
is considered to be a professional relationship and the physician is obligated to
act as a “good expert” in the field. The term good expert is a legal standard or
a medical “standard of care”, and it entails the degree of care and skill of the
average health care provider who practices in the provider’s specialty, con-
sidering the medical knowledge that is available in the field. The standard of
care is typically based on the hypothetical practices of a reasonably competent
health care professional in the same or similar community. This shows that the
abstract concept of standard of care is accepted in the Macedonian law as well
as in Macedonian legal theory, i.e.”...the abstract rule that specifies what proper-
ties a person should have is more acceptable than considering what properties he
personally possesses”(I'aneB & AHactacoBcka, 2009: 679).

On the other hand, regarding the burden of proof for the physicians’ fault, the
plaintiff has the burden of proofin cases he claims that the defendant (the physi-
cian) caused the damage with fault or gross negligence. In cases of ordinary
negligence, the burden of proof rests with the defendant who has to show that
the standard of care was met at that moment.™*

Although itis common ground in jurisprudence and legal theory that indemnity
liability in health care should be adjudicated on the principle of fault, there are
also views that itis wrong to consider liability within health care activity solely
through the application of fault liability rules, thus ruling out the possibility of
applying the rules of strict liability (Crni¢, 2009: 84).

We consider that our law provides a legal possibility to apply both grounds of
liability. According to Macedonian law, strict liability is not regulated by the
principle of numerous clauses but as liability arising from a dangerous object,
or from carrying out a dangerous activity. One of the characteristics of this type
of liability is the assumption of causality; namely, the damage arising from an
object, movable or immovable, whose position, use, feature or its very existence
present an increased risk of harm to the environment (dangerous object), or
an activity that can be considered to present an increased risk of harm to the
environment (hazardous activity), is assumed to originate from that object

13 Decision of the Constitutional Court of Croatia U-I1I -3002/2005 of 21.11.2007, cited
according to Crni¢ I. (2009). Odgovornost lije¢nika za Stetu. Zagreb: Organizator ctp. 84.

14 Article 145 (2and 3) of the Obligations Act.
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or activity, unless it is proved that the cause of the damage lies in the plaintiff
himself, in a third person, or that it occurred due to force majeure.

The theoretical standpoints in Macedonia appear to be in line with the establis-
hed case-law. Namely, in the jurisprudence of Macedonian courts, we find that:
“When it is established that the cause of bodily harm to a juvenile plaintiff is the
compulsory vaccine that the victim received at the health center, and the control is
carried out by the Ministry of Health, solidarity liability for non-pecuniary damage
incurred under the principle of strict liability exists in the person who applied the
vaccine and in the person who controls the process.”'®> On the other hand, we have
come across a new court decision on a similar case of vaccine-induced dama-
ge. In this case'®, the judge found that the Ministry of Health “... as a body that
provides centralized supply of all vaccines in accordance with the mandatory and
continuous immunization calendar and as a body that oversees the procurement
and supply of vaccine health facilities and control over the legality and expertise of
the work of the health organizations as well as the vaccination process itself, had
not strict liability in the case.” This way the courts created a differing case law
practice regarding joint and strict liability in cases of mandatory vaccination.

Based on the liability provisions provided in the Obligation Relations Act (ORA),
the person liable for damage arising from dangerous object is the owner of the
object, and the person liable for damage arising from dangerous activity is the
operator (holder) of dangerous activity (Article 160 ORA). The rule on joint
liability in the scope of the strict liability is contained in Article 163 (4) of the
ORA, which states:”If third person partially contributed to the arise of the damage,
that person is liable to the plaintiff along with the owner of the dangerous object,
and he has the obligation to compensate the damage in proportionate amount with
his fault.”'” Within strict liability, there are three bases of exoneration (Article
163 ORA):

1. Force majeure
2. Exclusive fault of the claimant

3. Partial exoneration of strict liability in cases of partial contribution of the
claimant to the occurrence of damage.

15 Decision of the Court of Appeal in Stip, GZ.n.358/2011 from 12.05.2011 and the Supreme
Court of R.M. Rev. no. 879/201 of 3.05.2013 cited according to Bulletin No. 8 of Court of
Appeal in Stip, June 2014.

16 Decision of the Basic Courtin Stip, P4-46/2016 of 16.11.2018

17 The general rule on joint liability is contained in Article 195 of the Obligation Relations
Act (ORA).
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Legal literature emphasizes that there are medical, surgical or gynecological
procedures that may cause harm to the health service user during regular me-
dical procedures only because of their medical nature and procedures that may
endanger one’s life or health (Crni¢, 2009: 93).

In the comparative case law we find what activity may be designated as a dange-
rous activity: “An activity is considered to be increased danger only if by its regular
course, by its very technical nature, or the manner in which it can be performed, it is
endangering human health or property, so the endangering itself requires increased
standard of care from the person performing the activity.”*® In addition to such
views, legal literature includes the decision of the Constitutional Court of the
Republic of Croatia, which states that strict liability is generally provided for
all damage stemming from objects and activities with an increased risk to the
environment and that in each particular case itis for the court to assess whether
the object or activity associated with the damage was actually a dangerous
object or a dangerous activity."?

5. Concluding remarks

Today, there are three established models for compensation of damage in the
field of medicine: compensation through the social insurance system, compen-
sation through private insurers’ system, and compensation through the civil
liability system. This article focused on the liability model for compensation
under Macedonian law. This model comprises provisions on liability that are
found in lex specialis referring to health law in our legal system. The analysis of
the Health Protection Act has shown that there is lack of regulation regarding
the civil liability of the healthcare institution and/or the healthcare workers/co-
workers for the damage caused to third persons that use these health services.

The analysis of the Act on Protection of Patients’ Rights showed that although
it outlines the patients’ and providers’ rights and obligations, as well as the
mechanisms for protection of these rights, there is also a lack of provisions
regarding liability for damage caused by the health institution while providing
health services.

In terms of theory and court practice, the provisions contained in the Obliga-
tions Act (as general tort law provisions) appear to be sufficient and they have
been successfully used to regulate cases of medical malpractice. Although fault

18 Vs, Rev-298/88, 0f13.10.1988. PSP-43/76, cited according to Crni¢ 1. (2009). Odgovornost
lije¢nika za Stetu, Zagreb: Organizator, cTp. 94.

19 Decision of the Conitutional Court of Croatia U-111-1062/2005 ox 15.11.2007, cited
according to Crnic I. (2009). Odgovornost lije¢nika za Stetu. Zagreb: Organizator, cTp. 94.
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laibility is primarily used as the legal ground for establishing liability in such
cases, the analyses have shown that strict liability can also be the legal ground
for determing the compensation for injuries or harm that occured in the course
of providing health care services.

We strongly believe that the established system for regulating medical malprac-
tice will serve as an appropriate incentive to health care providers. In this way,
liability rules serve their primary preventive function. But, we also recognize
the reasons in favor of using strict liability rules, which are advocated by the
legal doctrine and some judges in our legal system. These reasons are often mo-
tivated by the wish to provide full compensation for victims, especially in cases
where the nature of the provided medical treatment or other kind of activity is
dangerous and entails inherent risks.
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/Jp Mapuja Amnoscka,
Jloyenm I[IpasHoe ghakysamema,
Yuueepsumem I'oye [Jenues - [llmun, Penybauka CesepHa MakedoHuja

I'PABAHCKA OATIOBOPHOCT Y MEJJULJHHHU Y IIPABHOM
CUCTEMY PENIYBJIHKE MAKE/IOHHJE

Pe3ume

YnopedHo npaso yka3syje da ce npasu.ia o y2080pHoj u 8aHy2080pH0j (0dwmemHoyj)
0d2080pHOCMU, 002080PHOCMU 3d AEKAPCKY 2PWKY U 06jeKMUBHOj 002080pHOCMU,
Kao u odzogopHocmu 3a padre dpyaux, MO02y npumeHumu y c/ay4djesuma
002080pHOCMU 30pa8CMBEHUX YCMAHO08a U MedUyUHCKoe 0co6./ba. Luss 0602 pada
je da npedcmagu nocmojehe 3axkoHcke odpedbe o 002080pHOCMU Y MAKEOOHCKOM
NpasHoM cucmemy Koje ce Mozy hpumeHuUmu y cJjaydyajesuma epahaHcke
00d2080pHOCMU Yy 061acmu MeduyuHe, 0a aHAAU3UPA cayvdajese Koju yK/ayuyjy
pasauyume epcme 002080pHOCMU U Npukadce pasauke mehy ruma. Ymephusaree
cheyu@uyHux pasauka uamehy pasaudumux 8pcma 002080pHOCMU HEONXOOHO
jey npoyecy odayuusarba 0 mome Koja npasu.ia 8axce y KOHKPemHOM CAYHajy:
npasu.ia o y2080pHOj Uau 8aHy2080pHOj odzogopHocmu. IIpasHu odHoc usmehy
nayujeHma u Jiekapa je np8eHcmMeeHo y2080pHU 00HOC. Y o8uM cayuajesuma,
y2080p 0 J1eyery je 0CHO8 hpaesa, dysrcHocmu U 06ase3a Kako nayujeHma mako u
Jekapa. Y ynopedHoM npasy npeog.1adasa npuMeHd npasu.ia o 002080pHOCMU 34
JIeKapcKy epewky. Mehymum, macogHa ynompeba meduyuHckux ypehaja u ygoherse
gucoke mexHo/oz2uje y meduyuHy dosesu cy do nogehaHe npumeHe objekmugHe
0dzo80pHOCMU y hpakcu. Y ogom pady, aymop Hacmoju da 0d2o08opu Ha caedeha
numarba: Koje od osux meHdeHyuja cy npuxeaheHe y MakedOHCKOM NPA8HOM
cucmemy, u nod KojuM yca08UMa cy npumerbeHe y 3akoHodascmay u npakcu?

MakedoHcKu hpagHu cucmem He cadpicu nocebHa npasuja 0 002080pHOCMU
3dpascmeeHux ycmaHosd U MeduyuHCKo2 0co0./6a 3a wmemy HacmaJy NpuAuUKoM

52



M. AmmoBcka | cTp. 37-54

npyscarba 30pascmeeHux ycayaa. MakedoHcko MeOUYUHCKO npaso je 02paHuyeHo
Yy noazsedy 6poja u obuma odpedaba o npogecuoHa1Hoj 002080pHOCMU SeKapa U
3dpascmeeHux ycmaHoea U HakHAadu wimeme Hacma.e ycied nogpede 08uX npasd.
Y osum cayuajeguma ce npumersyjy onwima npasu.ia o0wmemHoz npasa, caoprHcaHa
Y MakedoHCKOM 3aKOHY 0 06au2ayuoHuM odHocuma (300). JomuHaHmHa ocHo8a
002080pHOCMU Y 08UM CAYYajedUMA je 002080pHOCM HA OCHOBY Kpusuye, Koja
No4uUBa Ha AeKAPCKOj epetyu, Kao noce6HoM npedycao8y o02080pHocmu. Mehymum,
npema makedoHckoj cydckoj npakcu, odpedbe 0 06jekmugHoj 002080pHOCIU UAU
0dzo8opHOCMU 6e3 063Upa Ha NOCMojarbe UAU Henocmojaree JeKapcke 2peulxe,
makohe cy npusHame Kao 0cHO8 3a 002080pHOCIN.

KmyuHe peuu: epahancka 002080pHOCM y MeQUYUHU, 2pewKa, 06jekmusHa
002080pHOCM, /IEKAp, NAYUjeHM, MamepujaiHa wmemd, HemamepujaaHa wmema.
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CPEHJA H EKOHOMCKE UMIT/IHKALIHJE BJIA/IABHHE ITIPABA™

Ancmpakm: BaadasuHa npasa uma par excellence noaumuyky u npagHy
npupody, aau U 3Ha4ajHe eKOHOMCKe UMNAuKayuje 3602 Kojux je onpagdaHo
2080puUMu 0 eKOHOMCKOM KOHYenmy gi1adaguHe npasa. Baadasuxa npasa
Je npedmem ucnumugeara eKOHOMCKe aHau3e npasa U UHCMuUmyyuoHaaHe
eKOHOMUje, Npu YeMy ce Kopucme pazaudumu Memodo10WKy hpucmynuy
aHAAU3U HeHe CA0JCeHe U suweduMeH3UoHaaHe npupode. Y pady ce daje
npeasied numarea U npob.jiema Koju ce nojassvyjy y meopujckom okeupy
nosesusarba 8.1a0a8uHe npasa u ekoHoMmckoz pacma. Takobe, y pady ce
duckymyje Kako paszauvume eKOHOMCKe hapaduame 81adasuHe hpasa
ymu4y HQ HaQ4uH u3z2padrse s8/1adasuHe npasa u Ha mozyhe umnaukayuje
mux cxeamarba Ha eKOHOMCKY epuKacHocm, mpaHcakyuoHe mpoukose,
npedy3emHuwmeo, cneyujaausayujy, UHeecmuyuje U eKOoHoOMCKU pacm.

Pao yka3syje Ha ekoHoMcKe nocaeduye caabe eaadasuHe npasa y Cpouju u
ucnumyje adek8amHu meopujcku OKeUp 3a UCMPaxicu8arse gese 81a0aguHe
npasa u uHOuUkamopa ekoHomckoe ycnexa y Cp6uju. Hasaasu domahux u
MehyHapoOHux uzeewmaja o 8/1a0aguHU npasa KOHMUHyupaHo ynyhyjy
Ha npobsaem caabe saadasuHe npasa y Cpbuju. H3sewmaj Eeponcke ko-
mMmucuje o Hanpemky Cp6uje 2019, uako noxeasvyje Hanpedak y odpeheHum
obsaacmuma, jow jedaunym ucmuue caabocm saadasuHe npasa. Ogakae
Ha.1a3 ce 00HOCU HA N024a8./6a 23 U 24, anu U Ha npobsieMe ychocmasbara
PYHKYUOHAIHEe mpXcUUHe npugpede, NOCA08HO2 OKPYHceHd U CMpyKmMypHe
pedpopme. ExoHomcke umnaukayuje ce maHugecmyjy y uHgecmuyujama
HedoB80/6bHUM A NOKpUjy suwezoduirbe noduHeecmuparse. PuckaHu
casem PC, makobe, ynyhyje Ha npo6.1em 81adasuHe npasd Koju je kao ¢pyH-
damenmasHu ghakmop dogeo 0o 3aocmajarea npuspedHoz pacma.

KsyuHe peyu: es1adasuHa npasa, ekoHoMUja 81a0a8uHe hpasa, eKOHOMCKU
pacm, mpaHcakyuoHu mpowkKosu, mpxcuwHa npuspeda, Cpbuja.

" sanja@ius.bg.ac.rs
"Pajimpe/cTaB/ba HCTPAXKUBAKE Y OKBUPY HAyYHOUCTPAKHUBAYKOT IPOjeKTa , A€ HTUTeTCKU
npeo6paxaj Cpouje” [IpaBHor pakynTeTa YHUBep3uTeTay beorpany.
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1.YBog

BiagaBuHa npaBa UMa par excellence NoJUTHUYKY U NPaBHY NPUPOAY, aau
Y 3HaYajHe eKOHOMCKe UMILJIMKallije 360T KOjuX je onpaBAaHO TOBOPUTH O
€KOHOMCKOM KOHLeNTy BJaJiaBhHe NpaBa. BiajgaBuHa npasa je npeagMeT
HWCIMTUBaWka eKOHOMCKe aHa/1u3e npasd U UHCMUMyYUuoHa IHE eKOHOMUje, IPU
yeMy Ce KOpUCTe pas3JIMUMTH MeTOJOJIOIKU NMPUCTYNHU y aHAJIU3U HeHe
CJIOKEeHe W BULIeJMMeH3UOHaHe TpupoJe. Y pazy ce faje nperjes NuTamba
Y npo6JieMa Koju ce 10jaBJ/byjy Y TEOPUjCKOM OKBUPY IOBe3UBakha BJa/jaBUHe
npaBa ¥ eKOHOMCKOT pacTa. Takobe, y paay ce JUCKyTyje KaKO pa3JUdUTe
€KOHOMCKe IapaZijurMe BJIaZlaBUHe IpaBa yTU4YY HA HAYMH U3rpa/iibe BlaJjaBUHe
npaBa ¥ Ha Moryhe UMIJIMKaLMje TUX CXBaTakba Ha eKOHOMCKY e(UKACHOCT,
TpaHCaKLMOHe TPOUIKOBe, Ipe/ly3eTHUIITBO, NHOBalHje, Cllelhjaan3anHujy,
WHBECTUIIM]je U EKOHOMCKH pacT. Paji ykasyje Ha eKOHOMCKe MocJeiuIie cade
BJIaJlaBuHe paBay CpOuUjU U UCIIUTY]je aleKBaTHU TEOPUjCKU OKBUP 32 UCTPa-
>KMBalb€e Be3e BJIaJlaBUHeE MPaBa U UHAUKATOpa eKOHOMCKOT ycrnexa y Cpouju.

ExoHoMmuja enadasuHe npasa je HacTaJsia 3aTO LITO BJlaZlaBUHa IpaBa UMa BaXkHY
eKOHOMCKY QYHKLH]jY [1a, 4yBajyhy eKOHOMCKY chepy o OJUTUUKOT YTHLIAja,
06e36e/11 MOJIUTHUUKY, IPAaBHY U EKOHOMCKY CTaOUJIHOCT Y NMPeABUJI/bUBOCT,
KOje Cy HeOIlX0/lHe IpeTNoCTaBKe 3alUTUTe CBOjUHCKUX NpaBa. EKoHOMCKa
yJiora BjlaZlaBUHe IpaBa Cce HAPOYUTO OrJieJla y OCTBapHUBamwy jeJHAKOCTHU
CBUX €KOHOMCKHUX CybjekaTa (He3aBUCHO 0J] 06/1MKa CBOjUHE) IIpeJ 3aKOHOM,
a noce6GHO y OrpaHuuemy JpKaBe y OJHOCY IpeMa NpUBAaTHUM NPUBPEHUM
cy6jeKTUMa, jep Taj oJHOC oApehyje AUCTPUOYIHjy TPOLUIKOBA U KOPUCTH.
Exonomuja esnadasuHe npasa nope3yje pa3iMuMTE KOMIIOHEHTE BJia/laBUHE [IpaBa
(kBa/JIMTET U MPUMeEHA NIpaBa U PeryJaToOpPHOT OKBUPA, CYACKA HE3aBUCHOCT,
BepoBaTHoha ekcnponpujaluje, 3alITUTA CBOJUHCKUX NIpaBa U U3BpLIEHE
yroBopa) ca pa3JIMUUTUM aceKTHMa eKOHOMCKe YCIelHOCTH (epUKaCHOCT,
€KOHOMCKH pacT, uHBecTULHje). [locTojarbe OpOjHUX KOMIIOHEHTHU BJlaJjaBUHE
npaBa [pej Hac NOCTaB/ba METO/0JIOLIKO NUTAaKke BbUXOBOT U360pa U HAYUHA
HBUXOBOT Mepema. OBaKBa UCTpPaKMBakba HaM 00jallibaBajy 3alliTO HEKE 3eMJbe
¥Majy CHa)kaH eKOHOMCKH pacT, aJly U 3allITO, Kao U3y3eLy, 1I0CTOoje 3eMJbe Koje
0CTBapyjy BUCOKHU pacT YIPKOC HAPYILIEHO] BJIalaBUHU NIpaBa.

[locsie yBoAHUX HallOMeHa, paj, ce y ApyTroM Jiesly 6aBU eKOHOMCKOM peJsleBaHT-
Houthy BylafjaBUHe TpaBa — yKJ/by4yyje EKOHOMCKH peJieBaHTHe AebUHUIIH]je U
€KOHOMCKY yJIory BJlaZlaBuHe nipaBa. Tpehu fieo paja aje nperJie/ TEOPUjCKO-
MeTO/0JIOLIKMX TyMayekha eKOHOMCKOT KOHLeIITa BJlaZlaBuHe 1PaBa, Koja uMajy
pas3/iMyUTe NpaKTHUYHEe UMJMKaLMje Y U3rpaibu BjalaBuHe npaBa. YeTBpTH
Jleo ce 6aBU NperJie/loM MUTamba U MpobjeMa y Be3u ca KOHLeNTyaAu3alLujoM
TEOPHjCKOT OKBUPA KOjU UCIIUTYje Be3y BJIaaBUHe IIpaBa U EKOHOMCKOT pacTa.
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Y netoM Jiesty cy npejicTaB/beHe oneHe JoMahnux U MehyHapoHUX N3BelITaja
0 BJIaJIlaBMHU NpaBa y Cp6HjU, HAKOH KOjUX CJie/ie 3aKJ/byYHa pa3MaTpatba.

2. EKOHOMCKAa peJIeBaHTHOCT BJIaJaBHHE MPaBa

BuslasjaBuHa NpaBa je nocTaJjia BaKHa eKOHOMCKA TeMa jep OHa IpesCcTaB/ba
OKBUp Yy KoMe ce MaHUeCTyjy UHAMBUyaJHU eKOHOMCKHU palluOHaIHU H360pHU
Y BbUMa o/iroBapajyhu eKoHOMCKU epeKTH.

BiiagaBrHa npaBa je BaXXHO jaBHO Z,06po Koje HyAU Ap>kaBa. tbeHa ¢pyHkuuja
je na dopmanusyje u ofpKaBa 3JpaBy HUHCTUTYLHOHAJHY CTPYKTYpYy
NpUBpesiHe JleJIaTHOCTU. BiiafiaBuHa npaBa KMa MHTPUHCHYHY BPeHOCT, Koja
ce MCKasyje Kpo3 3alUTUTY U 0AOpaHy NOJUTUYKUX U eKOHOMCKHUX cJ1060/a
13 KOjUX U3BHMpe U KPO3 Koje ce MaHUeCTyje U KojuMa Jaje BpeJHOCT, aJau
¥Ma M MHCTPYMEeHTAJIHy BpeJHOCT, jep oMoryhaBa ocTBapuBame Liu/beBa
y pa3/iMuuTUM chepaMa ApYLITBEHOr KUBOTA. Jlakje, BJIaJjaBuHa npasa
rapaHTyje UHAUBUJYyaJHe, YK/bY4yjyhH 1 eKOHOMCKe cJ1060/e, Koje Cy 0CHOBa
TP>KUILIHUX polleca U eKOHOMCKOT pacTa. EQukacHe HHCTUTYLH]e, yK/bYUyjyhu
BJIa[IaBUHYy IpaBa, oMoryhaBajy TpXXMIUTY JAa OFpaHUYH NpPeAaTOpPCTBO
Y NPUBATHUX TPXKUIIHUX cybjekaTa U NpefaTOPCTBO ApiKaBe, yCIIOCTaBU
noBepeme U penyTalHjy y4eCHHKa, Jla IpeBa3uaa3u Npo6JieM HeM3BeCHOCTH
1 acCUMeTpUYHUX UHPOpMalHja, la pelyKyje TpaHCaKL{MOHe TPOLIKOBE, Jia
noBeha o4eKMBaHY BpeJJHOCT IPUHOCA 0J, UHBECTUIIMja U KA0 KOHCEKBEHIY
oMoryhu pacT U pasBoj ekoHOMHUje. [I03UTHBHE €eKOHOMCKe UMILJIMKalHje
BJIa/laBHMHe IpaBa Ha eEKOHOMCKH pacT ce eMIUPHjCKU NOTBPhYjy HE3aBUCHO O/
M3BOpa EKOHOMCKOT pacTa - akyMyJialuje, nopehamwa eprKacHOCTH, MUHOBaLUja
(berosuh, JoBanosuh, 2018: 31).

2.1. EKOoHOMCKU KOHYenm u eKOHOMCKA y/102a 8/1adasuHe npasa

Kao eKOHOMCKHU KOHIIEINT, 38 CBpXe UCTPaKHMBakha Be3e BJaJlaBUHe NpaBa U
WMH/IMKATOpa EKOHOMCKE YCIIEIIHOCTH, BJIa/laBHHa [TpaBa ce MoXe AeUHUCATU
y y2keM GpopMasIHO-PaBHOM CMUCJy Kao 3allITUTA CBOjJUHCKUX [IPaBa U yroBOpa,
y3 ieJIoBak-e HE3aBUCHOT U epUKaCHOT TpaBocyha, ITO cTBapa MpaBHU OKBUP
3a peJBU/I/bUBO NOCJA0BAE. Y LIUPEM, CAPKUHCKOM CMHUCJTY Ce BJiaJlaBUHA
npaBa TyMayM Kao yCTaBHA 3alITHUTA WHJWBHU/YAJHUX MpaBa U ca060/a,
YKJby4yjyhu moJMTHYKa U rpahaHcKa npaBa u ieMoKpaTHjy. 06e nepuHunuje
BJIaJlaBUHE IPaBa, 33 3aCTYITHUKE CJI060JHOT TPXKHUIITA, HOIPa3yMeBajy Aa Cy
cynpeMalyja 3aKoHa HaJi apOUTpapHOM BJalihy, jeJHAKOCT mpe/J; 3aKOHOM,
Kao 1 3aKOH U YCTaB, KOHCEKBEHIlE MH/IUBU/IYaJTHUX IPaBa, a He ’bUXOB U3BODP*
(JopanoBwuh, 2014a: 261).
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BnagaBuHa npaBa, Ipe cBera, NoApasyMeBa OTpaHUYehe U KOHTPOJIY BJIACTH.
[lopes nosiMTUYKe U IpaBHe AMMeH3Mje, BJaJaBUHa IpaBa UMa U eKOHOMCKY
JAVIMEH3H]y jep MMa 3HadajHe eKOHOMCKe MMIlJIMKaunuje. EkoHoMcKa yJsora
BJIaJlaBMHe [IpaBa jecTe Jja pa3Bejie eKOHOMHU)Y o/, IOJIUTUKE, OLHOCHO Jia
HWCKJbYYU CyNpeMalujy NMOJUTHKe HaJ ekoHoOMHUjoM. OBa cympemanuja je
KJbYYHH PasJIor NpaBHE HECUTYPHOCTU UHBECTUTOPA U I'y6J/beha HhUXOBOT
NOACTHLAja a UHBeCTUPAjy. OrpaHnYere ¥ KOHTPOJIAa BJIACTH Ce Yy eKOHOMCKO)]
cdepu, npe cBera, UCKa3yjy Kpo3 3alITUTy CBOjJUHCKHUX IIpaBa U yroBopa.
[IpaBHa MHPpPaACTPYKTypa, 3aje/JHO ca He3aBUCHUM NPABOCYAHUM CHUCTEMOM
Koju 06e36ehyje edbuKacHO pelllaBarbe CIIOPOBA, OTKJakha HEU3BECHOCT,
Jaje IpeJBUAJbUBOCT U Jiaje MOACTHUIIAje 3a Ipe/y3eTHUILTBO, HHOBaLlMje U
HHBecTUpawe. EMIupujcka ucTpakuBawba NOTBphyjy CHaXKHY KopeJanujy
r3Mehy eKOHOMCKHX U IPaBOCYHUX HHCTUTYLHja.

Ynora BiaZilaBUHE MpaBa je Aa pefiyKyje UHOOPMAIMOHY aCUMETPHjy U
HEU3BECHOCT, I0/ICTAaKHe IOBEpekhe, IPAaBHY CUTY PHOCT, peIyKYje TpaHCaKI[HOHe
TPOLIKOBE, 0/IHOCHO /1a OMOTYhH /1a MpaBHU CUCTEM NHTEpPHAJIU3Yje eKCTepHe
TpoiikoBe. CynpoTHo, cjaba BJajaBHHA MpaBa CTBapa ONOPTYHUTETHE
TPOIIKOBE 360T HUXKe CTONe MHBECTHUIHja U CTBapama NMpenpeKa KpeTamwy
pecypca kKa HajipopUTabUJIHUjUM yIoTpebaMa, Kao U 360T HempoAyKTHUBHE
ynoTpe6e pecypca (KpuMHHaJ, Kopynnuja). [[peTXoaHO je mocsieuna BUCOKUX
TPaHCAKLMOHUX TPOIIKOBA U TPOMeHe eKOHOMCKUX MO/ICTUIaja MIPUBPEIHUX
cybjekara.

,[Ipor3BoAa“, IpUMeHa U O/ip>KaBatbe BjlaJlaBUHe IPaBa, Kao BaXKHOT jaBHOT
Jlobpa, cTBapa TPOUIKOBE, IPU YeMY HUBO U ONTHMaJlaH 0JHOC NOjeJJUHUX
KOMIIOHEHTH BJIalaBUHe IIpaBa ofpebyjy BUcuHy TpouikoBa. C Apyre cTpaHe,
BUCOKHU CY ONOPTYHUTETHU TPOILKOBU HENOCTOjara UJM cjabe BaaJaBUHE
npaBa. OHU ce Mepe HeXXe/beHUM €KOHOMCKUM edeKTHMa — NPONyIITEHOM
epukacHouhy, ryuemeM Npey3eTHULITBA U ClielUjaar3aliije, HeJOBOJbHUM
MHBeCTHULMjaMa, TIPONYIITEeHUM EKOHOMCKHM pacTOM U pa3BojeM. BiiagaBuHa
IIpaBa je eKOHOMCKH 3HayajHa jep, 4YaK YU OH/J,A KaJla He MOCTOjU UJIM KaJa je
csaba, 3aKOHUTO JleJlyje Ha eKOHOMCKO NOHalllake, Ha pacT U pa3Boj (Hunter,
2017).

3. Teopujcko-MeTOAOJIONIKA TYMaYemha BJaaJaBUHe

npaBa ¥ lbUX0Be NIPaKTUYHe UMIJIUKaIHje

CJI0’KEHOCT U BUILEJUMEH3MOHATHOCT KOHIENTA BJIa/[aBUHE [IpaBa Ce HCKa3yje
y u36opy nedpuHUIIM]je BJaJJaBUHE MMPaBa, Y 00YXBaTy leHUX Pa3JIUIUTUX

JiuMeH3Hdja (MOJIUTHYKE, IpaBHE, EKOHOMCKE), PAa3JIMYUTUX KOMIIOHEHTH
(He3aBUCHOCT ¥ epUKACHOCT nMpaBocyha, KBAaJUTET MpaBa U pPeryjaTOpHOT
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OKBHMpa, 3alITUTA CBOjUHE W YroBopa, BepoBaTHoha eKcCIpompujaluje,
WT/.) U BbUXOBOT MOH/JIepUcaba U y U360py UHAMKATOpa KOjuMa ce Mepe
KOMITOHEHTe BJIa/laBUHe paBa. Takohe, CJI0XKEHOCT ce oTJie[ja Uy pa3JIMYuTUM
TEOPUjCKO-METO/I0JIONIKUM TyMadewhuMa BJaJlaBHHe PaBa, Koja JJoBoJe 0
Pa3JIMYUTUX EKOHOMCKO-TEOPHUjCKUX U MPAaKTUYHUX UMILJIMKaluja. Haume,
IJIaBHU TOK UCTPA’KUBaka Be3e BJaJlaBuHe IpaBa U UH/UKATOPa eKOHOMCKeE
YCIEIHOCTH 3aCHMBA EKOHOMCKH KOHLIENT BJIa/laBUHE NpaBa Ha eKOHOMCKO]
epUKaCHOCTH M cMaTpa Ja eKOHOMCKa epUKaACHOCT (M eKOHOMCKH pacT)
NpesCTaB/bajy Haj60/bU aPTYMEHT 3a U3rpajby BiaJlaBuHe npaBa. OBakBo
CXBaTake NPUXBATa /ia je NPeJABUAJbUBOCT U CTAGUJIHOCT NMpaBUJia OCHOBA
Koja Jlaje MOJACTHIAje MHAWBUAYAJTHOM OJJYy4YHBAKy O WHBECTUIMjaMa.
OBako cxBaheHa BJsiajlaBuHa NpaBa (Kao CTAGUIIHOCT U MpPeJBUAJBUBOCT
npaBuJa) 03B0/bABA PA3JIUUUTE 0OTHMKE €eKOHOMCKOT HHTEPBEHIIMOHU3MaA
ykJbyuyjyhu u perynanujy (Colombatto, 2011: 133), ogHocHO oMoryhaBa za
Jip>KaBa YaK 1 HEOPaB/aHO NPHUCBaja MPUHOCE 0/ IPUBATHUX HHBECTUILIHjaA Y
bU3UYKY M XyMaHU KanuTasl. EKOHOMCKa epUKaCHOCT MOCTaje onpaB/akbe 3a
HEOIPaB/aHO NIPHUCBajalbe U IPXKaBHY UHTEPBEHIH]Y, IPH YeMY HHTEpPBeHIIHja
caMo CJIy4ajHO MOJKe Jia Toroau epukacHo peuierwe. Harsacumo a Huje cBaku
€KOHOMCKH WHTEePBEHIIMOHM3aM NPeJaTOPCTBO JAPKaBE, jep ONOPE3NBAEM,
Ha MpuMep, Ap>KaBa HYAM jaBHA J00pa, YK/bYy4yjyhu U BJaJlaBUHY NpaBa.
ExoHOMCKa aprymMeHTalyja 3a yCrocTaB/batbe MHCTUTYIIMja BaZlaBUHE TPaBa
MOYMBA Ha PA3/JIMUYUTUM H/JiejaMa: Ha HEOKJIACHYHOM CXBaTaky BJaJlaBUHE
npaBa, 3aCHOBAaHEe Ha U3TPA/bU PETYTHUCAHOT TPXKUIITA KOjUM Ce YMaWY]jy
TPaHCAKIMOHHU TPOLIKOBH (ope/ epUKACHOCTH Kao 111/ba), HA U/IejU KJIACUYHOT
Jr6epasM3Ma o BJaJaBUHU N1PaBa, 3aCHOBAHOj Ha ZIPYIITBEHOM yTOBOPY KOjU
WITUTU UHAUBUJYY O]l AP>KaBe, Ha JIMOepTapUjaHCKOM CXBaTamy BJaJlaBUHE
NpaBa, 3aCHOBAaHOM Ha eKOHOMCKHM cJj1060/jaMa Y3 /ieJIoBalbe OrpaHUYeHe
Jip>KaBe U, Ha Kpajy, Ha COL[UjaJI[eMOKPATCKOM CXBaTaky BJaJlaBHHe MPaBa,
Kao MHCTPYMEHTY 3a NOCTHU3abE N0KE/bHUX APYIITBEHUX [IU/bEBA MY TEM
€KOHOMCKOT UHTEPBEHIIMOHU3MaA.

HaBesleHM eKOHOMCKMU apryMeHTH 3a yCIOCTaBJ/bake BJlaJlaBHHe IMpaBa
MPAaKTUYHO-NOJUTHUYKA HUMIJIMLUpPAjy pas3/JiMuuTe HauuHe H3rpajme
BJIaZlaBHHe NpaBa. OBU HAYUHU Ce Pa3JIMKYjy 10 MepH [ip:KaBHE UHTEPBEHI[U]e
KOjy [,03B0J/baBajy UJH, Apyrayuje pedyeHo, IpeKo NPoCcTopa KOju oTBapajy
€KOHOMCKHM cJyiobomama. [IpakTUYHO, YaK U MPOTPXKULIHO OPUjeHTHUCAHHU
HEOKJIAaCUYHHM NPUCTYI, 3aCHOBAH Ha CXBaTamy Ja je yJora BJaJaBUHE
npaBa Jja noBehaBa epuKacHOCT U peflyKyje TpaHCAaKLIMOHE TPOIIKOBE, faje
apryMeHT 3a peJjiaTMBU3alUjy EKOHOMCKUX €J1060/1a KOje Cy HeJle/bUBe 0]
BJIaJlaBUHE NIpaBa, a TUMe Jiaje U apryMeHT 3a peJlaTUBU3allujy BJaJjaBUHe
npaBa. He Tpeb6a 3a6opaBUTH Jja pery/alnyja 4 UHTepBEeHIMOHU3aM HACTajy
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y mpolecruMa PeHTOHOCHOT MOHAallakha Pa3/JUYUTUX UHTEPECHUX Ipyna U
BOJie peJJUCTPUOYTUBHUM UcxoauMa (JoBaHoBuN, A. 20146: 167-168), Koju, y
KOHAYHOM pe3yJITaTy, YyMamwyjy eKOHOMCKY epHUKACHOCT, a BJIaZlaBUHY IpaBa
CBOJle HAa NHCTPYMEHT 32 IOCTH3athe eUKACHOCTH UJIM HEKOT IPYTor I1uJba. U3
NPEeTXO0JHO HaBeIeHUX TyMavyea BJaJjaBUHe TIPaBa U lbUXOBUX NPAKTUYHHUX
HMMIIJIMKALMja, MOXKEMO /1a 3aKJ/bYYMMO /1a TEOPUjCKO-MeTO/0JI0IIKH OKBUP 3a
M3TpaZmby BJaJaBHHE IpaBa Koja mojpkaBa e¢rukacHy npuBpey Tpeba fa nohe
0J1 EKOHOMCKHUX €J1060/1a ¥ /1a U3 HbUX U3BOJM BJIa/[aBUHY [IPaBa, EKOHOMCKY
edHKaACHOCT ¥ pacT Kao Liu/beBe KojuMa TexkuMo (JoBaHoBuh, A. 2014a: 263).

4. TeopujcKH OKBUP 32 HICHUTHBAK€ Be3e BJIalaBUHE MPaBa
Y €KOHOMCKOT pacTa: nperJjiej nuTamba U npo6aemMa

[locsneame 1Be AeleHUje 06esiekaBa eKClaH31ja TEOPHUjCKUX U eMITIUPHjCKUX
HWCTpaXMBakba 0 BE3U BJIaJlaBUHE [IpaBa U EKOHOMCKOT pacTta. EkoHoMuja By1a-
JlaBUHe IpaBa UCIIMTYje eKOHOMCKe UMIIJINKalluje BJlaflaBUHe [1paBa, Ipy 4eMy
ce Cyo4yaBa ca HU30M NIUTakba - 0J] pa3JIMYMTUX JepUHULIMja BJlaJlaBUHE TPaBa,
HEHUX PAa3JIMYUTUX JUMEH3H]a, clleniudrKalija KOMIOHEHTH U UHAUKATOPA,
BUXOBOT IOH/IEPHCakha, TPOIIKOBA U3rpailbe U ONTUMAJIHOT HUBOA BJIa/laBUHE
NpaBa, Kao U TPOIIKOBA HEMOCTOjama U cyabe BJaJJaBuHe NpaBa.!

MyATHAMMEH3UOHAJTHOCT KOHIENTa BJaJilaBUHE MpaBa CTBapa NnpobJem
yIoOpeAMBOCTH HaJla3a eMIIMPHUjCKUX UCTPAKUBAaa U POOYCHOCTH pe3yJiTaTa
Jlo6ujeHnX KopulllheweM pa3IMYUTUX KOMIIOHEHTH. UNaK, HCTpaXKUBakba
noTBPhHYjy KOMIIJIeMeHTapHY IPUPOAY U TIOBE3aHOCT PA3IMYUTUX AUMeH3Hja/
KOMIIOHEHTH BJIaJIaBHHE NPaBa, aJld U 0COOEHOCT MojeJJUHUX AUMeH3uja/
KOMIIOHEHTH Y MOTJIe1y FbUXOBOT yTHIaja HA eKOHOMCKH pacT. Ha mpuMep, nako
MOCTOjU MOBE3aHOCT UH/AMKATOPA CBOjUHCKHUX MPaBa, OrpaHHUYEea JIp¥KaBe U
KOpYTIIIHje, CTeNeH HhUX0BE MOBE3aHOCTH Ce Pa3JjIMKyje 3aBUCHO O/ Y30pKa
3eMaJba 0JlabpaHUX NpeMa eKOHOMCKO]j pa3BujeHocTH (Haggard, Brashear Tiede,
2011).

BpojHa ucTpakuBamwa — TEOPHjCKa U eMITUPHjCKa — U BbUXOBU HaJIa3u ynyhyjy
Jla je IOTpebHO Jla ce y oJiroBapajyhieM TeopujCKOM OKBUPY ClielUUIIUPa]jY
nojeJMHa4YHe KOMIIOHEHTE BJIaZlaBUHe IpaBa Kako OU ce 60J/be 06jacHUO
MeXaHU3aM JieJI0Batba BJIa/laBUHE ITPaBa HA EKOHOMCKH PAaCT, a HA OCHOBY KOjUX
ce MOTYy YIIYTUTH eKOHOMCKO-TIOJINTUYKE NpernopyKe. YIpaBo ce eKcliaH3uja
HMHTEepecoBaha 3a EKOHOMCKY JIUMEH3Hjy BJIalaBUHe IpaBa pa3BuJia y IpaBiy
cnenuduIMpama beHUX M0jeJMHaYHUX KOMIIOHEHTH KOje Cy TOCAYKUJIe 3a
€MIIUPjCKa UCTPAXKHBaa U GOPMYJIMCathe EKOHOMCKE MOJIUTHUKE.

1 Ipo6JieM npe/cTaB/ba U CY6jeKTUBHOCT Y OLleHU MH/AUKATOpPA O/ CTpaHe eKCIepara,
WHBECTHUTOpA U rpabhaHa.

60



A.]JoBaHoBuh | cTp. 55-72

Takobe, HeonxoaH je MyJATUAUCHUNIMHAPHU IPUCTYII, TOCEOHO Y UCTTUTHUBAY
0[lHOCA MOJIMTUYKUX U €KOHOMCKUX MHCTUTYIHja, KAa0 U yJore MopeKJa
IpaBHOI CUCTeMa y KpeHpamwy 3/ApaBUX €KOHOMCKHUX MHCTUTYyLHja Koje
Mo/ p>KaBajy npeAy3eTHULITBO U UHBecTUIUje. EKOHOMCKa JiuTepaTypa ce
kpajeM XX 1 noyeTkoM XXI Beka 6aBUJia NTHUTakhEM EKOHOMCKE CYTIEPUOPHOCTH
AHIJIOCAKCOHCKOT y OJHOCY Ha KOHTHUHEHTAJIHO NpaBo (U BJaJaBUHY
npaga) (Jovanovié¢, 2013: 196-204), a HAPOYUTO MUTAHEM CYEPUOPHOCTHU
AHIJIOCAKCOHCKOT MpaBa y Be3u ca pa3BojeM GUHAHCHjCKUX TpxkuiuTa. HoBuje
CTyAUje He HaJjase Jla common law 60J/be MoAp)KaBa €eKOHOMCKHU pas3Boj y
OZIHOCY Ha CUCTEM KOHTHMHEHTAJIHOT paBa, aju NoTBphyjy fa common law
jecTe 3aCHOBaH Ha OZJHOCY UHJAMBHU/Ye U BJajie/BJacTH KOjU je OpUjeHTHUCaH
Ha pelllaBame MpobJeMa 3axBasbyjynu 4yeMy MOACTHUYE Ipey3eTHUIITBO
u ekoHoMcKH pacT (Nedzel, 2018). ¥ eMnupujckoj 1uTepaTypHy Cy HajBHILE
HCIUTHBAHU OJHOCH BJIaJlaBUHe MpaBa U pa3Boja GUHAHCUjCKUX TPXKUIITA,
IpY YeMy HaJla3u NOTBPhHYyjy NO3UTUBHY U CUTHUPUKAHTHY Be3y BJla/laBUHe
NpaBa ¥ pasBoja TpkulITa kKanuTaJsa (Dima, Barna, Nachescu, 2018).

[loce6Hy TeMy ekoHOMUje 81adaguHe npasa npeicTaB/ba Kopesalyja iHAUKaTopa
€KOHOMCKe YCIEeUIHOCTH ca BJaJaBUHOM IpaBa ¢ 063MpoM Ha GopMasHU U
HedopMaJIHU KOHIENT BJIa/JaBUHe TpaBa. HauMe, HempuMewuBame GopMaTHUX
npaBuJia JOBOU 10 KOPYNIiMje U pa3HUX 006J1MKa ip>KaBHe 3alITHUTe ,01abpaHuX”
NpUBpPeHUX CyDjeKaTa, IITO y BEJUKO] MEPU MOXKe Jla MOAPHBA BJaJaBUHY
IpaBa U /1a IoBeJie 10 pelyKOBamba eKOHOMCKe epUKACHOCTH U pacTa. KBasurter
€KOHOMCKE NOJIMTHUKE U JPYTUX jJaBHUX MOJIMTHKA YIIPABO 3aBUCH O/ ja3a KOjU
nocTtoju usmehy popmasHUX NpaBUa U CTelleHa HUXOBE NPHUMEHE, Kao U 0]
yTHIaja KOjU HA OBaj ja3 ©Majy HedopMaJsHa mpaBuJia (06MYaju U APYIITBEHE
IpaKce eKOHOMCKHX U MOJMTUYKUX aKTepa). HajBaxkHUje 3a eKOHOMCKH pacT,
y B€3U Ca 0JHOCOM PopMayIHUX U HeDOpPMaJIHUX MPABUJIA, jeCTe MUTAbE
npuMeHe $pOpMaJHUX IPaBUJIa, OJHOCHO MUTAakE OJCTyNlakha HOPMAaTUBHOT
0/l CTBAPHOT, IIITO je MOCJe/JUIla TAKO3BAHOT ,MEKOT MIPAaBHOT OTpaHUYerha".?
JlakJie, ekOHOMMUja BJ1alaBUHe IpaBa IOoTBphyje Aa je BakHUja IpUMeHa NpaBa
Hero KBaJIMTET MPaBa, 0JJHOCHO /i je de facto BJlaflaBUHA IpaBa 3HavYajHUja O/
de iure BnajaBuHe NpaBa. 3aTo IpaBHa XapMOHU3all1ja U yBoheme eKOHOMCKHU
3/IpaBUX UHCTUTYIHUja (MpaBuUJa), Koje MOAP>KaBajy eKOHOMCKY e pUKACHOCT,
HUje caMO TeXHUYKO uTamwe. To HUje L0BOJbaH yCJI0B 3a EKOHOMCKH pacT, jep
je U mocsiejHA MpUMeHa NpaBa MoTpebaH yCJI0B eKOHOMCKOT pacTa.

2 BHXeBHOPUCTHUYKA EKOHOMMU]ja UCTIUTYje MHAUBU/yaJIHO IOHALIakhe EKOHOMCKUX aKTepa
€ 063upOM Ha HeckJia/i popMaJTHUX U HePOPMATHUX UHCTUTYLH]a.
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BsiasaBuHa paBa ¥ lheHa Be3a ca eEKOHOMCKHUM pacToM ce Hajyernhe cMemta y
METO/I0JIOLIKY OKBU IIKOJIE CBOjUHCKHUX TpaBa. clUTYyje ce, HauMe, KopeJialyja
n3Mehy eKOHOMCKOr pacTa U yCTaBHOT M 3aKOHCKOT OrpaHUYera BJIACTH Y3
HEe3aBUCHO CY/ICTBO, KOjU CIpeYyaBajy npeJaTopCcTBO Ap}KaBe U oMmoryhaBajy
ekoHOMCcKe co607e. Takohe, Be3a BJiaZjlaBHHe NpaBa U eKOHOMCKOT pacTa ce
HCIHUTYje U Y PYTOM TEOPHjCKOM OKBUPY — KOjH [10J1a3H 01 cyiabe JipKaBe Koja
He MOXe /1a O/IP>KH NPaBHU NOpe/IaK ITO OTPaHUYaBa EKOHOMCKH PacT.

Y ycioBuMa rio6asiMi3oBaHe eKOHOMHUje, BjaJlaBUHa NpaBa JeMOHCTpUpa
CHa)KHY KopeJialiijy ca eKoHOMCKUM pacTtoM (Lisitsyn-Svetlanov, Mal’ko,
Afanas’ev, 2018) u Moxe a o6jacHU Mehy/p>KaBHe pa3JyiMKe ¥ EKOHOMCKO]
pPa3BUjeHOCTH. Je1aH 6POj UCTpaKUBakha HACTOjU /1a 06jacHU Kako je Moryhe
Jla HeKe 3eMJbe, NonyT K1He, 0CTBapyjy BUCOKe CTONe eKOHOMCKOT pacTa y
ycJioBMMa cyiabe/HenocTojehe ByasilaBiHe npaBa. Heku ay Topu BU/ie 06jalllberbe
eKOHOMCKOT pacTa KuHe y cneliupuaHOM NOTUTUYKOM POKYCy BJIaJle Ha IpaBHU
CHCTEM KOjU IIO/Ip>KaBa HaIl[MOHAJHU EKOHOMCKH ITPOCIEPUTET U Hey TpaJinilie
JudepeHLMpaHe HHTepece y ApYyWITBY. [IpeTXoHM MexaHU3aM CXBaTajy Kao
CYNCTUTYIUjy BJaJaBUHE MpaBa U HA4YWH Ja 06e36e/e JIerUTUMHU3AIUjy
Bjaactu (Mazur, Ursu, 2017). Takobe, u Jpyra ucTpakMBamwa HaJase Jia
KHWHECKO UCKYCTBO He BO/IM 3aKJ/bYUKY [la Cy MHCTUTYIIH]je U BJia/laBUHA TPaBa
HEBAXXHU 32 EKOHOMCKH pa3Boj (Dam, 2006). EkoHOMCKM pacT U pa3Boj ce
MOTY NPUBPEMEHO OCTBApPUTH U y3 cJaby/HernocTojehy BiaaslaBuHy MpaBa,
3axBaJbyjyhu colujajlHUM CTPYKTypaMa — IOpOJUYHe U NIpUjaTe/bCKe Be3e
- KOje MOTY YCIOCTaBUTH MOBEpeHe HE3ABHUCHO 0/ BJIaJlaBUHEe NpaBa UJIHU
3axBaJbyjyhu LleHTpasiM30BaHOM yipaBsbawy (Bufford, 2006). 3aHuM/bHBO je
Jla HaJla3yu eMIIMPUjCKUX UCTPAXKKMBakha [I0Ka3yjy Ja je Be3a BjaJlaBUHe IIpaBa
1 eKOHOMCKOT pacTa CHaXKHHja y eKOHOMCKU pa3BUjeHUM 3eM/baMa Hero y
3eMJbaMa y pa3Bojy (Ozpolat, Guven, Ozsoy, Bahar, 2016).

4.1. [loaumu4ke u eKOHOMCKe UHCmumyuyuje u 8.1adasuHa npasa

CHa)KHa je W CJI0’KEHA Be3a BJIa/[aBUHE NpaBa MU eKOHOMCKOT pacTa. 3a OBY
Be3y je Moce6HO BAXKHO MUTAaKE NOJUTUYKUX UHCTUTYLIHja KOje o p>KaBajy
BJIaZIaBUHY IpaBa Kao HEONXOJHH CTyO eKOHOMCKOr pacTa. TpiKuilHa
€KOHOMHja 3aXTeBa jacHa, cTabuJ/Ha U IpeJiBU/I/bHBa IPABUJIA 3a [T0CJI0BALE,
Kao ¥ MOJIMTHUYKY OJTOBOPHOCT y3 HUCKY KOpymnuwujy. /lakse, oHa mo4yuBa
Ha eKOHOMCKHUM cJio6oJaMa, 3/JpaBUM HHCTUTyIMjaMa (MOJUTUYKUM U
€KOHOMCKHM IpaBUJIMMa Urpe), YK/bYy4yjyhu U BjalaBUHy npasa.

CymITHHCKO obeJiexxje BJaJaBUHe NMpaBa je MOJUTUYKA U NpaBHA H/Jeja O
OrpaHUYEeHY BJIACTU KaKO O Ce OrpaHUYMJIO PEHTOHOCHO NoHaliamwe. Hauwme,
npo6JieM 3alITUTE CBOjJUHCKUX NPaBa U yroBopa je Yy EKOHOMCKOj INTePATypU
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Hajuelihe noBe3aH ca orpaHuYemeM BJIACTH U He3aBUCHolhy npaBocyha, a
IpesaToOPCTBO jaBHOT CEKTOPA Ce BUAU KA0 K/bYUHU PaKTOp KOjU Aesyje Ha
CMambeme eKOHOMCKOTI pacTa. 3aTo je BaXXHO WUCIUTATH Be3y NOJUTUYKHUX
WHCTUTYLMja U HayMHA NPAaKTUYHO-NOJMUTHYKe oOIepaluoHaan3aLuje
KOHIIeNTa BJIaJlaBUHe paBa. Y JpylITBY 6e3 BJlalaBUHe N1paBa, IpeaTOPCTBO
(oZ cTpaHe MpUBATHOT UJIK JaBHOT CEKTOPA) Y CMUCJY EKCIIPONpHUjalije IpUHOCca
0/1 UHBeCTHPamwa [10CTaje HeKaXheHo NoHalllakbe, Koje peiyKyje oACTULaje
eKOHOMCKHUX cybjeKkaTa Jja HHBeCTHUPajy, 1a TUMe peAyKyje U eKOHOMCKHU
pacT. IIpey3eTHULITBO M €KOHOMCKA aKTUBHOCT Ta/,d IOCTAjy HEUCIIJIATUBH.
CTBapajy ce cnelujajHe UHTEpPECHE IpyIie Koje OBJIalaBajy AP»KaBOM U Koje,
6paHehu cBoje npuBUJIETH]e, HE JONYLITAjy MHCTUTYLMOHAJHE IPOMeHe.

[ToruTHYKe UHCTUTYLUje (IpaBuJa Urpe), Kao MaHUuecTalyja APYLITBEHUX
WHTEpPEeCHUX I'PyIa, 10 HEKUM ay TOpUMa, UMajy uMajy npeosJiahyjyhu 3Hauaj
3a U3rpaJlby eKOHOMCKUX UHCTUTYLHja, JaKJle U 32 EKOHOMCKH IPOCIEPUTET.
Y ToM cMuCJy, U3rpajha BjlaZjaBUHe IpaBa 1oCcTaje CTaJHO IPUCYTaH 3a4aTakK
JeMOKpaTCKe BJIAaCTH KoOja IpaZli UHKJy3UBHE €KOHOMCKe MHCTUTyLHje
KOHKYpEeHTCKe IpUBpeJie, TAKO Jia CipeyaBa NpeAaTopcTBO, 04HOCHO ClipeyaBa
peAUCTpUOYyLIMjy MPUHOCA OJf UHBECTUIHja Y KOPUCT IPUBUJIErOBAHUX
nHTepecHux rpymna (Acemoglu, Robinson, 2012).

BsiagaBuHa npaBa ce rpajy CTpyKTypHUM pepopMaMa, ofHOCHO pedpopMama
Koje oZipehyjy HauMH Ha Koju Ap:KaBa UHTepBeHUIIe Y eKOHOMCKOj chepu. OHe
[oZipasyMeBajy NOApLIKY TPXKHUIIHOj OpUjeHTALUjU TpUBpeJie. Y OBOM IpoLecy
je 3HayajHa yJiora MoJUTUYKUX UHCTUTY[Uja KOje MOAPIIKOM 3/paBOM IPAaBHOM
U peryJiaToOpHOM OKBHUPY U ,4BPCTOM IpPaBHOM OTpaHHYeny" oMmoryhaBajy
0/lBajambe MOJIMTHUKE 0J] EKOHOMMUj€E, TaKO 1a EKOHOMCKe UHCTUTYIHje NOJCTaKHY
noBepeme u3Mehy eKOHOMCKUX cybjekaTa U AprKaBe U EKOHOMCKHUX cy6jekaTa
Mehyco6HO, fa cMawyjy PU3UK U Jla CMawyjy TPaHCAKIMOHEe TPOLIKOBe
(cMameme Kopyniuje 1 pPeHTOHOCHOT NOHAllakha, 0JHOCHO NT0OHAallakha KOjUM ce
3a06u.1a3e paBuJIa) Kako 61 ce noBehao HUBO MHBECTUIIMja U EKOHOMCKH pacT.
CynpoTHO, HENPOAYKTUBHO Tpolleke (BUCOKe CyOBEHLH]j€e KOje UCKPUMUHUIILY
WHBECTUTOpPE, HENPOAYKTUBHO 3aloll/baBake, HeePUKACHOCTU jaBHUX

npenyseha, uTA.) ce peykyje.

5. Cp6uja ¥ eKOHOMCKe UMIJIMKan¥je BjaajaBUHe IpaBa

Ynpkoc gekJjiapaTUBHOM onpejeberby U GopMaJHOM yCBajalkby NPUHLMIA
BJIa/laBUHE IPaBa U YIIPKOC MHCTUTYLIMOHAJIHUM 106 0/blIalkbUMa, MehyHapoaHU
v joMahu M3BelITaju M UCTPaXKKUBaha3akbyuyjy Aajey Cpbuju cabaBiajaBrHa
npaBa. OBa KOHCTaTal1ja CTOjU HE3ABHUCHO O] KOHLIENTYaJHOT JepuHUCaAka
JYMMeH3Mja U acrnekaTa BJaJlaBuHe npasa (y pasJIMYUTUM HU3BellTajuMa U
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CTyZMjaMa), ¥ HE3aBHUCHO 0/ 0/1abupa HHAUKATOpPA 32 lbeHY KBAHTUPHUKALH]Y
Y KOpeJiupame Ca eEKOHOMCKUM PacTOM U IPYTUM HUHHUKATOPUMa eKOHOMCKe
YCIEIHOCTH.

OneHe 0 eKOHOMCKMM UMIJIMKallMjaMa ByiaJjaBuHe npaBay CpOuju U CBETY Koje
HaJ1a3uMo y oMahuM U CTpaHUM U3BeLITajuMa Har/lallaBajy HeJoBOJbHE CTOIle
MHBeCTHULHja ycaes npobseMa caabe 3alITUTE CBOjUHCKUX IIpaBa U YroBoOpa,
ycJiesi mpo6seMa y paJy NpaBOCyAHUX UHCTUTYIIMja, HejaCHUX PeryIaTOpPHUX
IpaBUJIa, HeCTAOUJIHOT IOCJ0BHOT OKpYKeka (Tpajakbe poleAypa U 06MMHa
aJIMMHUCTpAall¥ja 3a MOCJOBHE 03B0JIE), HEJOC/Ie/He IPUMeHe mpaBa (mopecka
aMHecTHja), Jioller ynpaBJ/baka jaBHUM mpejys3ehuma, HepedopmucaHe
Jp>kaBHE a/IMUHUCTPalMje, BACOKUX CYOBEHIIM]ja U IIope3a U JIpyTro.

5.1. Puckaanu cagem Cp6uje: mpowak c/iaée 8/1adasuHe npasa

ExoHOoMeTpujcku Hasasu PuckasHor caBeta Peny6sinke Cp6uje nokasyjy ja
je oacTymname CTBapHE 0J] IOTEHIMjaJIHe CTOIle NpuBpeAHor pacTta Cp6uje
KOpeJIMpaHo ca cJ1abUM UHCTUTYILIMjaMa, M TO Ipe CBera ca cJ1aboM BJi1alaBUHOM
paBa M KOpyNLHjOM, HUCKMM HHBeCTULMjaMa W JIOLUUM KBaJHUTETOM
o6pasoBHor cucteMa ([letpoBuh, Bpuepesuh, [muropuh, 2019: 2). HeroBosban
HUBO UHBECTHUpPaAa, TOCe6HO NPUBAaTHUX HHBECTHIIH]A je, IpeMa Haja3uMa
CTyJMje, HacTao ycJe/ caabe BjaJjaBUHe IpaBa U BUCOKe KOpyMniuje. AyTopu
3aKJ/by4yjy /ia je/laH IPOLLEeHTHU [1I0€H 3a0CTajatba CTBAPHOT 0/ NOTEHIMjaTHOT
pacTa Moxe ia ce 06jacHU GyHAaMeHTaJIHUM pasJjio3uMa - c/1aboM BJ1aZlaBUHOM
npaBa U BUCOKOM KOPYIIHjoM, a IpyTH Ae0 3a0CTajalba MOXe Jla ce 06jacHU
HUCKUM MHBECTHUIMjaMa U KBaJIMTeTOM 06pa30BHOT cUcTeMa. Y nopehemy ca
3eMJsbaMa llenTpasiHe u UctouHe EBpomne, B/II1 mo ctaHoBHUKY CpOwuje je ca 62%,
MOYETKOM JlelieHHje, Tao Ha Mame 0/ 55% npoceka LUIUE y 2017. roguHU, 0JHOCHO
TpehuHy pasBujeHUX 3eMaJsba 3anaaHe EBpomne. EKoHOMeTpHjcKU HaJsasu
NoKa3yjy /ia je yTH1aj IOCJ0OBHOT aMOUjeHTa, BJaJlaBUHe [IpaBa U Kopyluuje
Ha BeJIMUMHY NIpUBAaTHUX UHBECTHUIMja HAa y30pKy 3eMaJsba EY cTaTUCTUYKHU
3HayajaH, OJHOCHO BJIa/laBUHA IpaBa JJUPEKTHO YTH4Ye Ha IPUBPEJIHU PacT U
Jl0ZlaTHO yOp3aBa eKOHOMCKH PacT NyTeM yTHLaja Ha noBehawe NpuBaTHUX
nuBectunuja ([lerposuh etal.,, 2019: 4). ,PesysnTaT Koju cMo A,06U/IM BeoMa je
MH/JWUKATHUBAaH jep yKa3yje Ha TO [ja Cy CMakbele KopyILuje U nopehamwe HUBOA
BJIa/laBMHe paBa QyHAaMeHTaJaH KaHaJl IpeKo KoT BJiasia Moxe fia yTU4e Ha
y6p3atbe npuBpeaHor pacta“ ([lerposuh et al., 2019: 18).

MebyHapoaHHu U3BelITaju U CTy/IMje, Takohe, moTBphyjy caaby BiaaJjaBUHY
npaBa y Cp6uju, HapouuTo y nopebewy ca EY npocekom, ca cycegHuM

3 AyTopu 3ak/byuyjy Aa npuspeja Cpbuje pacte mo cronu Hewto Behoj ox 3% ymecTo
noTeHUja HUX 5%.
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3eMJbaMa — byrapckom, Mahapckom PymMyHHjoM 1 XpBaTCKOM U y OZHOCY Ha
Heke 3eMJ/be 3amajHor baskana.* Ped je o u3BelITajuMa Koju Ha TOAUIIHEM
HUBOY KBaHTU(UKYjy HHCTUTYLIMOHAJHU HallpeJaK, KOPUCTe Pa3JIUIUTY
METO/0JIOTHjY U pa3/IMYUTe MHOIOOpOjHE HHAMKATOPE KOjUMa allPpOKCUMUPaAjy
Y Mepe BJIaZlaBUHY NpaBa (M Apyre UHCTUTYLMOHAJIHE KapaKTepPUCTUKE) Y
cBeTy u CpbUju ¥ NOBE3Y]y UX, AUPEKTHO UK UHAUPEKTHO, CA UHAUKATOpPUMA
€KOHOMCKOT ycIexa.

He3zaBucHO o/ ©3a6paHUX UHJAUKATOPA BJa/laBUHE MpaBa U METO/I0JIOMKNX
npo6siemMa y Be3d ca U360pOM HHJMKATOpa, HaBeJeHe cTyauje Cpbujy
KOMIIapaTUBHO CBPCTaBajy y 3eMJbe ca cJ1aboM ByiaJjaBUHOM npaBa (berosuh,
JopaHnoBuh, 2014: 36-40).

5.2. EY H3eewumaj o Hanpemky Cp6uje

Komucuja EY npesysuma Mepe cHakewa BJIaZlaBUHe IIpaBa jep je BjaZaBUHA
npaBa jeZJHO 0/ GUTHUX BPeJJHOCHUX U UAEHTUTETCKUX 00eJiexja Ha KojuMa
nouuBa EY. U3a30Bu Bs1a/jaBUHU TpaBa ca KojuMa Ce MocJIe/|lbUX FO/IMHA Cyo4yaBa
EY cy moBesiu 1o MHUIIMjaTUBE KOja Ce OCJaka Ha TPU CTyOa: MPOMOIUjU
KyJType BJaJlaBUHe NpaBa, peBeHUju Moryhux npobseMa u epukacHoM
pearoBamy Ha Kplilee Bjia/JJaBiHe NpaBa.’

FopummuM u3BeniTajuMa o HanpeTKy Cp6uje, Komucuja EY npatu ucnywaBame
MOJIUTUYKUX, EKOHOMCKHUX M KpUTepHjyMa IIpaBHe XapMoHu3auuje 3a EY
npuapyxuBatbe Cpouje. OnjeHe y NpeTXOAHUM, [1a U TocJiejilbeM U3BeniTajy o
HanpeTky Cp6uje u3 2019. roguHe, nokasyjy na Cpbuja ocTBapyje Hanpezaak,
asiu Komucuja y norsieny K/by4yHe OlieHe O BJlaJlaBUHU IIpaBa yKa3yje Ha
€J1ab0CT pasIMYUTUX AUMeH31ja U KOMIIOHEHTHU BJlalaBHMHe NIpaBa, nose3yhu
HX Ca Pa3JIMYUTUM KpUTepHjyMUMa (IOJTUTUYKHUM, IPABHUM, EKOHOMCKUM)

4 Ouena BJIalaBHHe IIpaBa ce MOXe NPaTUTHU Uy caeehnM n3BelTajuMa:

World Bank Group. World Governance Indicators (WGI). I[IpeyseTto 15.09. 2019. http://info.
worldbank.org/governance/wgi/#home;

World Bank Group. Doing Business. [IpeyseTto 15. 09. 2019. https://www.doingbusiness.
org/content/dam/doingBusiness/media/Annual-Reports/English/DB2019-report_web-
version.pdf.

Heritage Foundation. Index of Economic Freedom. [Ipey3seTto 15. 09. 2019. https://www.
heritage.org/index/;

Fraser Institute. Economic Freedom of the World. [IpeyseTto 15. 09. 2019. https://www.
fraserinstitute.org/studies/economic-freedom-of-the-world-2019-annual-report.

5 Eurobarometer ankeTanoka3syje aa Buiie o7 80% EY rpahana npunucyje Be1Mku 3Ha4aj
BJIaZIaBUHU NpaBa U NoTpe6bu Aa ce yHanpeau. European Commission. Strengthening the
Rule of Law Through Increased Awareness, Annual Monitoring Cycle and More Effective
Enforcement. [IpeyseTo 17.06.2019. https://ec.europa.eu/commission/presscorner/detail/
en/IP_19_4169.
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npuctynama®. Tako, 6e3 npeTeH3Hja [ja HaBeJleM CBe JUMeH3Uje U HhbUX0Be
KOMIIOHEHTe Koje ce AUPEKTHO WJU HHJUPEKTHO MOTY IOJBECTH IOJ
BJIaJlaBUHY IpaBa, HaBOJ UM caMo Heke. [I[prMepa pay, NOJIUTHUYKA JUMeH3Hja
BJIaJlaBHHe MpaBa MOXe Ja ce IMocMaTpa Ha OCHOBY cJefehux oneHa us
M3BelTaja: npo6JieM ocTojama ycJioBa 3a ¢pep U 060/ He u36ope, npobdJieM
3aKOHO/IaBHe le6aTe U apJiaMeHTapHOT Ha[30pa HaJ U3BPIIHOM BJiauIhy, LITO
HapyllaBa IPUHLUII [T0/ieJie BJacTH, Tpo6JeM pedpopMe jaBHe aMUHUCTpaLyje
Y MOJIMTHUYKOT YTHIaja HA IOCTaB/balbe 3BAHUYHUKA, NP06JIeM yIIpaB/bakha
jaBHUM PUHaHCHjaMa UTA. 3aTUM, CYICKU CUCTEM, 10 OLleHU M3 M3BellTaja,
MoKa3yje Nporpec Koju je BUAJbUB Y PEIYKIUjU CTAPUX TIPeIMETA U3BPILEHA U
y HaCTaBKY IpHMMeHe Mepa 3a XapMOHM3aLUjy CyAcKe pakce. [Ipema nojanuma
BpxoBHOr KacanuoHor cy/a, y Cpouju je Ha kpajy 2018. roavHe 61J10 HepelieHo
1.701.580 npeameTa, o1 Kojux je 194.864 (nayc 40 y [I[puBpesHOM anesialluOHOM
cyny ¥ 216 y npuBpeJHUM Cy0BUMA) OUJIO CTapHje o AeceT roarHa (Peny6uka
Cp6uja BpxoBHHU kacauuonu cyj, 2019: 12 u 27). Mako ce HaBOAH /A je Y TOKY
npolec yCTaBHUX IpOMeHa KojuMa 6u ce yBesin EY ctanjapauy 3a mpaBocyiHU
CHUCTEM U HU360p CyAMja U TYKHUJala, 3aK/byyak je: ,TpeHyTHO, IpoCTOp 3a
MOJIMTUYKH yTHUIA] ocTaje npeameT 3a6puHyTocTu” (EU Commission, 2019:
3). OrpaHuYeHH Cy U pe3yJTaTU aHTUKOPYNLUjCKUX pedOopMHy, A Cy U OHU
npeaMeT 3a0pUHYTOCTH jep HEMa HUXOBOT MepJsbUBOT edeKTa. 3aK/bydaK je
Jla KopyIIyja 3HayajHa y MHOI'MM o6J1acTUMa. EKOHOMCKY 1e0 KpUBHUYHOT
3aKOHO/IAaBCTBA Ce rpajiy, aJu NpobJseM je y ’beroBoj NPpUMEHH, OLHOCHO Y
MaJioM 6pojy uspedeHux ocyhyjyhux npecyza.

Kao u cBake roguHe, y 0JHOCy Ha eKOHOMCKe KpuTepujyMe, 3Bewraj npu-
nucyje CpObUju yMepeH Nporpec U yMepeHy NPUIIPEeMJ/bEHOCT 3a pa3BUjarmbe
byHKIIMOHaJIHe TPXKUILHE IPUBPEJIE, a LITO Ce THYe BJaiaBHHe NIpaBa olieHa
je cneneha: ,/Jlp>kaBa 3a/ip>kaBa CHaXkKaH Tpar y EKOHOMUjU U TPUBATHU CEKTOP
je Hepa3BHUjeH U onTepeheH csaboM B/aZlaBUHOM IpaBa U NpUMeHOM ep
koHkypeHnuje“ (EU Commission, 2019: 4). Ouemyje ce 1aje uHdmanuja obyspaHa,
noxBaJsbyje ce rcKaaHa KOHCOJIUAALMja U CTabUIHOCT PUHAHCHUjCKOT CEKTODPA,
KOHCTaTYje ce /ia je ieJIoBakbe TPXKHUIITA pajia M060JbILIAHO, 1a CTIOPO HANIPeAY]jy
CTPYKTypHe pedopMe jaBHe af;MUHUCTPaLUje U Ap>KaBHUX Npeay3eha, mto
Ipo/y>KaBa AyropoyHe HeePUKACHOCTH, U []a Ce CIIOPO MeHajy cabe cTpaHe
ynpaBJ/bama 6ylieToM. Cpbuja je yMepeHO NpUNpeM/beHa 3a KOHKYPEHTCKe
NIPUTUCKe U TpxKUlIHe cHare y EY, a ekoHoMcka uHTerpanuja ca EY ocraje

6 European Commission. Brussels. (2019).25.05.2019.SWD (2019) 2019 final. Commission
Staff Working Document Serbia 2019 Report. Accompanying the document Communication
from the Commission to the European Parliament, the Council, the European Economic and
Social Committee of the Regions. 2019 Communication on EU Enlargement Policy {COM(2019)
260 final}. 3. [Ipey3eTo 30. 06. 2019. https://ec.europa.eu/neighbourhood-enlargement/
sites/near/files/20190529-serbia-report.pdf.

66



A.]JoBaHoBuh | cTp. 55-72

BHCOKa. UHBeCTHIIM]je pacTy, aJIi Cy MOCJIe BULIETOAUIIbET IOJUHBECTUPAhA
HeJIOBOJbHE /Jla IOKPHjy UHBECTUIIMOHO 3a0CTajambe. BpojHa cy UCKyllewa 3a
cpeJilbH ¥ MaJlk 6U3HMUC, YKJbY4yjyhy HECTATHO TOCJOBHO OKPYKeke U Hedep
KOHKYpeHIUjy. 3BeliTaj Haryiamaga v npo6JeM Jip»kaBHe noMohw, ITo ce
MOKJIala ca OLleHOM NPHUBPEHNKA J1a Ip>KaBHE Cy6BeHI[Mje HajBHILEe IPUBJIAde
CTpaHU KanuTaJ.’

6. 3aKk/by4yHa pa3MaTpama

Yo6uyajeHo 3aK/byuyjeMo /1a Cy NoTpebHa HOBA TEOPHjCKA UCTPaAXKMBakha Koja
JIONPUHOCE KOHIENTyaJsIHOj jacHOhM U cieniiuKanujy BjaJjaBUHe IPaBa, Kao
¥ HOBa eMITMPUjCKa UCTPAKUBakha Koja [[0/JaTHO 06jallikhbaBajy MexXaHU3aM
yCIIOCTaB/bakha Be3e BJlaJlaBMHe IpaBa U eKOHOMCKOT pacTa.

BsiasaBHa npaBa je UHTErpaJHU KOHIENT KOjU Y NPaBHUM, MOJUTUYKUM
U eKOHOMCKHUM HCTpa)KMBamHMa Jo6Hja CBe BHIIE MPOCTOpa 3060T CBOT
3Ha4yaja 3a 0OJIMKOBaW€e Halller COIUjaJIHOT, MOJHUTHYKOT U €KOHOMCKOT
’)KUBOTA. [locTojame BaXKHUX €eKOHOMCKHUX UMIIJIMKallhja BJaZaBUHe NpaBa,
CTaBJ/ba BJAJABUHY NMpaBa y GOKYC UCTPAKUBAHKA PA3JIUYUTHUX EKOHOMCKHX
mkoJsia. EkoHoMcke mkoJie (KJacM4HU JiubepasivsaM, HeoimbepaairusaM U
JubepTapHjaHu3aM, eEKOHOMH]ja 6J1arocTamba) pa3JuuuTo TyMaye BJaaJaBUHY
IpaBa ¥ Npenopy4yjy pa3jiMuuTe HA4MHe 3a U3rpaJiiby BJalaBUHE IIpaBa, a
Y HEKPUTHUYKH KOHIENTYaJu3yjy U/iejy BJaJJaBuHe MPaBa, TaKo Ja je Moryhe
JlaIoCTaHe HHCTPYMEHT 32 IOCTHU3akbe OUJI0 KAKBOT, I1a ¥ HEXKeJbEeHOT, [[UJ/ba, !
Jla Ipe CBera ypyLIu eKOHOMCKe cJ1060/ie U ca ’hbUMa TPKUIITE. 3 HaBeleHUX
TYMa‘{EI-ba BJlIaZJlaBHHE [IpAaBa U bUXOBUX IPAKTUYHHUX I/IMl'[fII/IKaLlI/Ija, MOXeMO
Jla 3aKJbyYUMO Jla TEOPHjCKO-MeTO0JI0IKH OKBUP 3a U3T'Pa/iby BJalaBUHE
npaBa Koja nojapxkaBa epukacHy npuBpeay Tpeba Ja nohe oJi eKOHOMCKHUX
€J1060/1a ¥ Z1a U3 BbUX U3BO/IU BJIaJJaBUHY MPaBa, EKOHOMCKY e UKACHOCT U PaCT.

ByiasjaBuHa npaBa ce rpajid CTpPyYKTYpHUM pedopMama, 0AHOCHO pedopMama
Koje oipehyjy HauMH Ha KOju Jip:KaBa MHTepBeHUIIEe Y EKOHOMCKO]j cpepH, U Koje
Mo pa3yMeBajy NOAPIIKY TPXKUILIHOj OpUjeHTalUju IpUBpee. Y 0BOM IpoLecy
je 3Ha4YajHa y/I0ra NOJUTUYKUX UHCTUTY1LM]a, KOje NOAPIIKOM 34 paBOM IPAaBHOM
U peryJlaToOpHOM OKBUPY U ,4BPCTOM IpaBHOM OorpaHuyeny” omoryhaBajy
OZiBajame MOJINTHKE 0l eKOHOMHUje, TAKO Jla eKOHOMCKe MHCTUTYLIHje IO CTAKHY

7 Y MuHUCTapCTBYy NpuBpee, No3uBajyhu ce Ha aHau3y edekaTa cyOBEHIUja KPO3
BUCHHY HallJlaheHHX Nope3a U JoNpHUHOCA U APYTUX jaBHUX NPUX0/ia, 6p0j HOBUX paJHUX
MecCTa, aHTaXkoBame oMahux fo6aB/badya U KpeTare U3B03a, TBP/eE Jla HeTPXKHUIIIHA Mepa
Ccy6BeHIIMOHMPamka CTPAaHUX UHBECTUTOPA NpeCcTaB/ba eKOHOMCKY kaTeropujy. Cy6-
BeHI[MOHUpakbe He MOxe OUTHU 3aMeHa 3a 3/IpaBo OCJ0BHO OKpY:Keke Koje PUBJIaYu U
noMmahe u cTpaHe uHBectunuje. [lpeyseto 22.07.2019. https://www.blic.rs/biznis/vesti/
svakog-meseca-300-miliona-evra-strani-investitori-u-srbiju-dolaze-zbog-ovih-osam/kbt1qfv.
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noBepeme n3Mehy eKOHOMCKHX cybjeKaTa U Ap>KaBe U eKOHOMCKHX Cy6jeKaTa
MehycoGHoO, a cMamwyjy pU3UK U Ja CMaiyjy TPaHCAKLUOHE TPOIIKOBE
(cMameme KOpyIiMje U PeHTOHOCHOT OHAalllakha, 0/JHOCHO MOHALlakha KOjUM Ce
3a06uJ1a3e NpaBuJIa), Kako 61 ce moBehao HUBO UHBECTHUIMja U EKOHOMCKH PaCT.
CymnpoTHO, HEMPOYKTUBHO TPOLIEe (BUCOKE CyOBEHIIHj€ KOje UCKPUMUHUIITY
MHBECTUTOpE, HENpPOAYKTHUBHO 3alolll/baBake, HeePUKACHOCTHU jaBHUX

npenyseha, uTA.) ce peykyje.

Haunasu nomahux u MmehyHaposHUX U3BelITaja 0 BJaJjaBUHU paBa KOHTHU-
HyupaHo ynyhyjy Ha npo6JieM cjabe BJaajaBuHe npasa y Cp6uju. U3BemTaj
EBporncke komucuje o HanpeTKy Cp6uje 2019, nako noxpaJsbyje HanmpegakK y
onpeheHuM 06s1acTUMA, jOLI jeTaHITY T UCTHUYE CJIAa0OOCT BJIaJlaBUHe TpaBa. OBa-
KaB HaJ/la3 ce 0HOCH Ha NorJiaBJba 23 U 24, a/iv ¥ Ha Npo6JieMe yCIoCTaB/bakba
dyHKIMOHAJIHE TPXKUIIHE NPUBPE/IE, IOCJTOBHOT OKPYKeHa U CTPYKTYpHe
pedopme. Puckannu caBet PC, Takohe, ynyhyje Ha npo6JieM BjialaBUHE IPaBa,
KOjH je kKao GyHJaMeHTaJHU GaKTOp, MIpeMa EKOHOMETPHjCKOM UCTPAXKUBAbY,
JI0BEO J10 3a0CTajama NpUBPeJHOT pacTa.
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SERBIA AND ECONOMIC IMPLICATIONS OF THE RULE OF LAW

Summary

The rule of law is a concept of par excellence political and legal nature. However,
in view of considerable economic implications of the rule of law, it is justifiable
to single out the economic concept of the rule of law. The rule of law is subject
matter of economic analysis of law and institutional economics which apply diffe-
rent methodological paradigms in analyzing its complex and multidimensional
nature. The paper presents a survey of the issues and problems pertinent to the
theoretical framework that correlates the rule of law and economic growth. The
paper discusses how different economic paradigms understand rule of law, how it is
developed, and the possible implications on economic efficiency, transaction costs,
entrepreneurship, specialization, investments and economic growth.

The paper points out to economic consequences of the weak rule of law in Serbia
and deals with correlations between the rule of law and indicators of economic
performance in Serbia. The findings of local and international reports continuously
emphasize the problem of the weak rule of law in Serbia. Although the European
Commission Progress Report on Serbia 2019 commanded Serbia’s progress in some
areas, it has underlined again the weak rule of law. This statement refers to Chapters
23 and 24 of the Accession Negations, as well as to the problem of establishing the
functional market economy, business environment and structural reforms. Economic
implications of the weak rule of law are reflected in insufficient investment which
cannot cover the underinvestment trend observable for years. The Fiscal Council
of the Republic of Serbia points out to the weak rule of law as a fundamental factor
for insufficient economic growth rate.

Key words: rule of law, rule of law economics, economic growth, transaction costs,
market economy, Serbia.
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Eeponcka KoHeeHyuja 0 JseydCKUM hpasumd, HAKHAJA, NpaABUYHO
3a0080/betbe, 6ech/IamHa npasHa nomoh.

" zoranr@prafak.ni.ac.rs

* raicko@prafak.ni.ac.rs

**Paj mpe/icTaB/ba pe3yJTaT HCTPAXKUBaba HA [TPOjeKTY ,3alITUTA JbYACKUX U MalbUHCKHUX
npaBa y eBpOICKOM IpaBHOM IpocTopy”, 6p. 179046, koju ¢uHaHCcupa MUHHUCTAPCTBO
MpOCBeTE, HAYKe U TEXHOJIOIKOT pa3Boja Peny6.sinke Cpbuje.
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1.YBog

Y. 41 (ex ya. 50) EBporncke KoHBeHIMje 0 /byAcKUM npaBuMa (EKJbII uaun
KonBenuuja) npeasuieo je MoryhHocT aa Cy/; py>KH MPaBUYHO 3a/]10BOJbEHE
omrtTeheHoj cTpaHU yKOJIMKO je yTBpheHo Kpliewe KoHBeHIIMje, a YyHy Tpallithe
npaBo oMoryhaBa camo ZieIMMUYHY OAIITETY. HaBeZieHU 4siaH HUje penu3nupao
06J/1MKe NpaBUYHOT 3a/]0BO/bEHA, aJU ra je EBpolcku cyA 3a JbyAcKa paBa
(ECJbII nsn Cyn) y mpakcu gocyhuBao o Tpu 0OCHOBA: HAKHAaJja MaTepUjasiHe
LITeTe, HAKHA/ia HeEMaTepUjajiHe IITeTe U HAKHA/4a TPOIIKOBA IOCTY KA.

[IpegMeT aHa/M3e y 0BOM pajly je HAKHaJa TPOLIKOBA OCTYIKa Kao noce6aH
06JIMK IPaBUYHOT 33/10BO/berba. CyJCKHU TPOIIKOBU CY y HEKMM CIIOPOBHUMA
W3HOCHJIM HEKOJIMKO JleCeTHHA, 11a YaK U BUIle CTOTHHA XU/ba/la eBpa, 360r yera
je BeoMa BaXHO II03HaBaTH Ipakcy kojy Cyx cieu NIPpUJIMKOM OLJ1y4YUBakha O
HaKHa/JH TUX TPOIIKOBA.

Y npBoM JZies1y pajia aje ce mpuKa3 BpcTa TpoiuikoBa Koje ECJ/bII HagjokHabhyje
Y yKasyje Ha npuHnune koje EC/bIl npuMemyje NpUIKKOM OLJy4YHBakba 0
HBbUX0BOj HaKHaAu. HapeHu fieo nocBeheH je 6ecrnaTHOj MpaBHOj moMohu 3a
NOKpHUBakbe TpomkoBa noctynka npeg ECJ/bII. ToM npuinkoM ce nojammasajy
yCJIOBM 3a floGujarbe Te IoMohu, KaTeropuje TpoIIKOBa Koje OHa IOKPHUBA, Kao U
ciaabocTu noctojeher cucteMa 6ecniaTHe npaBHe nomMohu. Y Tpehem geny pasa
aHaJIM3Upajy ce YCJI0BHU 3a HAKHA/y TPOLIKOBA NOCTYIIKA, KOjU Cy cieliuduiyHU
y OJHOCY Ha Jipyra ABa BU/ia IPaBUYHOTI 33/10BO/bemba. Ha Kpajy paja naxma
ce ycMepaBa Ha IIpolie/[ypy 3a HaKHa/ly TPOIIKOBA OCTYIKa.

2. TpolIKOBH NOCTYIKa KOju ce HaJgoKHabhajy

CyAcku U ApyTU TPOIIKOBU Koje je MmoJHOCUIAL TpeAcTaBKe nMao BoJehu
NOCTYIKe Ipe/iCTaB/bajy BUJ MaTepujajHe LITeTe NpeTpl/beHe HA UMOBUHCKHUM
Jo6puma. MehyTum, umajyhu y Buy unmbeHuny aa ux je Cys yBek pa3amMaTpao
0/1BOjeHO OJi HaJlOKHaJile MaTepujajiHe U HeMaTepujasiHe LITeTe, OHU Ce
CMaTpajy NOoCeOHUM U CaMOCTAaJIHUM O0GJHMKOM NPAaBUYHOT 3a/,0BO/bEHA U3
4. 41 KonBeHnuje.

Beh y npBoj npecyau u3 1974. roguHe, KojoM je AOCYIMO HAJJOKHA/1y TPOILIKOBA
noctynka, CyZ je uctakao fa ,Tpeba pa3ZBOjUTH LITETy NPOYy3POKOBAHY
noBpesoM KoHBeHIMje M HEONXOJHe TPOIIKOBe KOjUMa Ce MOJAHOCHUJIALL
npejCcTaBKe U3JI0KHO Kako 6u crpeuro Ty noBpey”.! Pasjivka ce cacToju
y TOMe LITO TPOIIKOBU He IpeJiCTaB/bajy LITETY HEMOCPELHO NPOU3allIy
U3 Kpuleha KouBeHluje, Beh pe3ysTaT Hamopa XpTBe Jla CIpeyu MoBpeay
uau 06e36eaM HakHaAy 360r gorabaja 3a Koju je yTBpheHo aa npeacTaB/ba

1 Neumeister v. Austria [1998], §43.
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noBpey KouBeHnuje. OTyza ce HaKHa/Ja TPOIIKOBA NMOCTYINKa Aocyhyje He
360r nocTojama mreTe, Beh Kpiiera KoHBeHIHje Y Koje je yMelllaHa AprKaBa
YTOBOPHMULQ, a Koje je yctaHoBHO Cypa (Ichim, 2015: 145). [lpyra pas/iuka y
OJJHOCY Ha LUTEeTY, IOTOTOBO HeH HeMaTepHjaJHU BUJ, OIJeJia ce y TOMe LITO
TPOILKOBHU NOCTYIKA YBEK U UCK/bYYHUBO NPe/ICTaB/bajy QUHAHCUjCKHU TEPET 3a
MO HOCHOLA TPeJICTaBKe. 360T TOra ce TPOLUIKOBHU OCTY KA HE MOTY TOKPUTH
KOHCTaTalMjoM Jia caMa nospesa KonBeHUje y J0BOJ/bHOj MEpPHU NIpeicTaB/ba
MpaBUYHO 32/I10BOJbEbE, A 6e3 JjoJe/bHBakba OUJIO KaKBe HOBYAaHE HAKHAJE.
Kao mto je Cy pekao ,TEIIKO je 3aMUCJUTH a 64 yTBphrBamwe NoBpesie CaMo
10 ce6U MOTVIO a IPe/ICTaBJ/ba IPABUYHO 33/10BOJbEhE Y OTJIely TPOLIKOBA 2.

TpoIlIKOBU MOCTyNKa ce He A0Ccyhyjy ayToMaTcku,® Beh jeJHUHO YKOJUKO
alJIMKaHT MOoJJHeCe TaKaB 3axTeB. Y ToM norsieay ctas Cyza je ga: ,omreheHa
cTpaHa HeMa oBJialthere Ha HaJOKHA/y CBOjUX TPOIIKOBa Kao NpaBo”™ MomiTo
ce ,JIpaBUYHA HaJIOKHA/A [10/le/byje KaJia je TO HeonxoqHo".5

HakHaza koja ce focyhyje oJHOCHU ce KaKO Ha TPOLIKOBE Koje je NoJAHOCHUIaL]
npeJcTaBKe UMao BoJehu noctynke npej AfoMahuM opraHuMa, Tako U OHE Y
noctynky npej camuM ECJbIL. Cyz je To jacHO MCTaKao y HEKUM CBOjUM PaHUjUM
npecyjaMa rje ce Kaxe ,Ja 6y Ha ocHoBY 4J1. 50 (caza 4. 41, npuM. ayTopa)
¥MaJia IpaBo Ha HaI0KHAa/ly TPOLIKOBA IOCTYIKa, ollTeheHa cTpaHa Mopa Ja
je Te TPOILIKOBe NpeTpleJsa y Tpa)Kekmwy CipeyaBamwa M0BpeJie UJIH OALITETe
Kpo3 soMahu npaBHU NMOpeZaK... a KacHuje U npeg Cynom”.°

TpoIlIKOBY MOCTYIKa Ha HAl[MOHAJHOM IJIaHY ce HaJloKHabhyjy 360r Tora
IITO je Mpoue/ypa UCLPI/bekha YHY TPALIbUX IPAaBHUX JIEKOBA HEONMXO/[HA
npeTtnocTaBka 3a oopahame ECJbII (Shelton, 2015: 425). HagokHaga somahux
TPOIIKOBA MOXe OOYXBAaTHUTHU pa3JIMYHUTE CTABKe: XOHOPAp U TPOIIKOBE
a/ZIBOKaTa, Cy/JCKe TaKCe, TPOIIKOBE BelITa4Yela, MOUITAPUHY, TPOILIKOBE
doToKONMpama U Kyllawa, TPOIIKOBe TesedpoHa, paKkca U eJIeKTPOHCKe
KOMYHHKallHje, Ty THe TPOLIKOBE U CMEITaj aKo je ceulITe JoMaher opraHa
y IPyToM rpajzly, Kao ¥ eBeHTyaJIHO TpolikoBe npeoza (Raicevi¢, 2005: 170).

2 Sunday Timesv. UK [1980], §16.

3 President of the ECtHR, Practice Direction —Just Satisfaction Claims, 28.03.2007 (zasbe:
[IpakTHnyHO ynyTcTBO) §1.

4 Sunday Times v. UK [1980], §27-28.

5 To jacHo mpou3usasu u Tekcta 4. 41 KoHBeHLuje y KoMe ce kaxke ga Cya mozpesbyje
NpaBHUYHO 32/]0BOJbEHHE CAMO AKO je TO HeOIIXOJHO (eHTIJI. if necessary).

6 Ecklev.Germany [1983], §25; Minelli v. Switzerland [1983], §45; Dudegeon v. UK [1983], §20.
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C npyre crtpaHe, noctynak npej Cyznom je 6ecrnsataH jep ce He mJaha
HUKaBa noceGHa TaKca WJIM HaKHajJa 3a MOJAHOlIewe npejctaBke.” Cee
aaMUHHUCTpaTUBHE TpoukoBe Cyna cHocu CaBeT EBpone®. Mehytum, Cyn Mmoxke
06aBe3aTH MOJAHOCHOLA [IPeICTABKE Jla YHANIPeJ, IJIaTH TPOIIKOBE 32 U3BOoheme
pasIMYUTHX Ao0Ka3a (cBeony, Bemtanu)’.

Hajsehwu feo TpomkoBa noctynka npe ECJ/bII koju ce HagokHahyjy oTnaia Ha
XOHOpAap M TPOILKOBE 3acTyNamwa o CTpaHe afiBokaTa. thuma, 3aTum, Tpeba
NpU0JaTH TPOIIKOBe IpeBohema Ha c1yxkb6eHe jearke Cya ako je y NOCTYNKY
omo6peHa ynotpeba je3arka HeKe Apyre Ap>kaBe yropopuuiie.!’ OBzie crnazajy
TPOIIKOBU Iy TOBaka U cMelITaja y CTpas3bypy Koju MOry 6UTHU HaJloKkHaheHU
y cJy4ajy oip>kaBatba ycMeHe pacnpae (Ichim, 2015: 148). Cyx, Takohe, Moxe
HaJIOKMTH HaKHa/ly TPOLIKOBA Koje je MoAHOCUIAL, Tpe/iCTaBKe MUMao Y Be3u
Ca MOKyllajeM 3aKJ/byyewa MpujaTe/bCKOr MOpaBHAWKa, Kao ¥ TPOIIKOBe Koje
je MOpao [ia CHOCH Y MOCTYIKY KOjU ce BOAU NMOBOJOM Aocyherma NpaBUYHOT
3a/l0BoJbemba.!!

Y norneny pgocybuBama HakHaze TpolukoBa noctynka npen ECJ/bII ne
npUMemyje ce IPUHLUN ,ycllexa y cnopy” Koju o6aBe3yje CTpaHy Koja U3ry6u
NapHULY Ja MJIaTH TPOIIKOBe NPOTHUBHOj cTpaHu (Jaksi¢, 2006: 474). lIpema
TOMe, IOIHOCHUJIAL] TpeICTaBKe Koja HUje npuxBaheHa uu je usbpucana ca
JIUCTe cay4vajeBa npef CyZioM HUje y 06aBe3H /Jia JIaTHU TPOLUKOBE NMOCTYIKa
Jp>KaBU POTHB Koje je MoJiHeo npecTaBKy. [loc/I0BHUK U3pUUUTO TpeiBUba
Jla TPOIIKOBH NOCTYIKa najajy Ha TepeT Cyzay caydajy 6pucarba npecTaBke
casucte npeameTa.'? UcTu je c1ydaj yKOTMKO OJHOCHUIIAL TIOBYYe MPEJCTABKY
uau ako je Cy peaBajyhu y MepUTyMy OrJIacd HEOCHOBaHOM jep HUje YTBPAHUO
Za nocrtoju nospesa KonBenuuje. OBakBO pellemwe y MOrJeJy CHOLIEHA
TPOIIKOBA NOCTYIKa CMaTpa ce BeoMa Ba)KHUM OxpabpemeM 3a N0JHOCHOLe
npejcTaBke aa ce o6pahajy Cyay ([laynoBuh, llapuh, 2007: 75)

Kap je peu o MehyapkaBHUM CIIOPOBUMA, BaXKM MPUHLIUII 1A CBaKa CTPaHKa
cHocu cBoje TpoukoBe ([TonoBuh, 2012: 149). CarziacHO TOM HayeJly Yak HU

7 Tpe6a pehu ga je pasmarpaHa moryhHocT nsiahamwa cyAcke Takce UJIM MoJlarakma
06aBe3HOT Jeno3uTa npuankoM obpahamwa ECJ/bIL. Llusb Tux Mepa 610 je cMambeme 6poja
HEeINPUXBAT/bUBUX NPEJCTABKH, ajlk Ce 0/ lbUX 0JyCTaJIo jep 61 BeJJMKOM 6POjy KpTaBa
otexaJsie npuctyn Cyay (Committee of Experts on the Reform of the Court, DH-GDR(2010)008
Addendum I, 07. 05. 2010).

8 Yu. 50 KonBeHuuje.

9 IlpaBuso A5, cT. 6 Anekca [locioBHuka Cyza (Rules of Court, 9 September 2019).
10 TIlpaBusio 34, cT. 4 [locsioBHUKA.

11 Brozicekv. Italy [1989], §20.

12 TIlpaBuuno 43, cT. 4 [locsi0BHUKA.
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Jip>KaBa Koja je ycreJia y Copy HeMa IpaBo /a ofi CYIPOTHE CTPaHe TPaxHu
HaKHa/ly TPOLIKOBA MOCTYIKA.

3. BecniaTHa npaBHa noMoh 3a NOKpHUBaKke TPOIIKOBA NOCTYMKa

Kao wto ce morso 3amasuty, nocrynak npej, ECJ/bIl usuckyje 3HadajHe
TPOILKOBe. Y Ioryiely MOryhHOCTH FbUXOBOT IOKPUBaka N0jeJUHIIY U JIp>KaBe
HUCY y jeJHAKOM I10JI03Kajy. 3a p>KaBe HUje MpeBeJMKH U3/1aTaK Jla 06e36e/e
Cpe/CTBa 3a Bohewe NOCTYIKA, a Ha pacnoJiarakby UMajy U YUTaBY [ p>KaBHY
aAMHUHHUCTpPALHjy KOja UM Npy:ka nomMmoh TokoM noctynka. Hacynpot Tome,
MOJJHOCHOLIM NpeJicCTaBKe YeCTO He pacrnoJiaXky cpeAcTBUMaA 3a NJahamwe
3aCTyINHUKA U 32 IOKPUBakhe APYTUX TPOLUIKOBA Koje nocTynak HaMmehe. Kako
6U ce Taj HeCKJIaJ JOHeK e Y61aXKHU0, y eBPOIICKU CUCTEM 3aLITUTE JbYJ[CKUX
npaBayBe/ieH je MHCTUTYT GecryiaTHe npaBHe nomohu'?, ,jep je moctasio jacHo
Jla HelocTojame becllylaTHe NpaBHe oMohH 3a 0oco6e Koje KeJie Jja U3HECY
npo6JsieM y CTpasbyp, ajiu HEMAjy LOBOJbHO CpeJicTaBa /ja NJjaTe TPOIIKOBe
HacTaJle y IOCTYIKY IpeJ eBPOIICKUM OpraHUMa, MOXKe 0361M/bHO HAPYLIUTH
unterputet KouBennuje” (Harris, Gomien, Zwaak, 1996: 52). BecniaTHa
npaBHa noMmoh nogHocuonMma npeactaBku npe EC/bIl ucnuahyje us 6yiera
CaBeTta EBpore.

Cama KoHBeHIlWja He peryJ/uile npyxame 6ecrn/aTHe npaBHe nomohy, Beh je
Ta npob6seMaTuka ypehena [locsoBHukoM Cyaa (npaBusia 105-110). logaTHa
Nojallbemwa noje JMHUX npaBuJa u3 [locsoBHYKa cappxaHa cy y [I[pakTUHYHOM
YIYTCTBY U 6pojHUM IpecyAaMa Cyaa y KojuMa ce 6aBUO TUM UTakbEM.

[Ilpema npaBuay 105 IlocsoBHMKa, GecnaTHY NpaBHY momoh oso6GpaBa
npezce HUK Beha pe/i KOjuM ce BoM MoCcTynak. OH TO YMHU HA OCHOBY NMHUCAHOT
3axTeBa allJIMKAaHTA WJIHM 10 CJaYyK6eHOoj AyKHOCTHU (ex officio). [logHocual,
npeJcTaBKe MOe JJ0OUTH NpaBHY noMoh Tek o MoMeHTa kaga ECJ/bIl npumu
MUCAHO U3jallilbelbe JpKaBe 0 MPUXBAT/bUBOCTU NpeJCTaBKe UJIU UCTEKOM
poKa 3a HberoBo nojHoueme.'* CBpxa 0BaKBOT NpaBuUJa je Aa ce nsberHe
JlaBake NpaBHe NoMohU U Tpollewe 6yIeTCKux cpefctaBa CaBeta EBpomne y
CUTyalujaMa rje cy npeficTaBKe HEIIPUXBAT/bUBE UM OUUTJIEJHO HEOCHOBAHE
(Ichim, 2015: 154).

BecnsiaTHa npaBHa noMoh o/j06peHa TOKOM MOCTYIKa IpeJ ceJMOYJaHUM
BeheM ayTOMaTCKH ce MpoAy»KaBa ¥ Ha ocTynak npef Besnkum Behem. C fpyre

13 TaxBa moryhHoCT HUje 6usa npeABUheHa OpUrMHAJHUM MOCJA0OBHUIIMMA EBponcke
KOMHCHje 3a Jby/iCKa NTpaBa U EBpornckor cyja 3a Jby/icKa npasa.

14 Yxonuko ECJbIl ofo6pu npaBHy nomoh y Toj ¢pasu, nogHocuIal npeacTaBke he Taza
NPUMUTH 0/iroBapajyhu H3HOC 32 HA/JOKHAy aiBOKATCKUX TPOLIKOBA KOje je UMao NPUJIUKOM
noJHollewa uHULMjaHe npejcTtaBke (Leach, 2005: 27).
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CTpaHe, NpaBHa NOMOh Mo)ke GUTH YKUHYTA UJIM YMakheHa YKOJUKO HACTyIIe
OKOJIHOCTH yCJieJi KOjUX MOJHOCUJIAL] TPe/iCTaBKe BUIIlEe He UCTYHhaBa YCJI0Be
3a lbeHO OCTBapHuBame.®

BecnsiaTHa nmpaBHa noMmoh ce He JoJie/byje CBUMa KoOju je 3aTpake, Beh
npeaceJHUK Beha MMa JUCKPELHMOHO MPAaBO MPUJUKOM HeHOT 006paBama.
OH he Ty noMoh 0J06pUTH YKOJIMKO IPOLIEHH /1A je TO HEONXO/JHO 3a TPaBUJIHO
Bohere NOCTYNKa'® ¥ 1a alJIMKAaHT HeMa JI0BOJbHO Cpe/iCTaBa 3a Iiahakwe CBUX
WJIM JleJia TPOILIKOBaA Koje Taj MocTynak usuckyje.l” ¥V npakcu ce Behu 3Hauaj
npujiaje IPyroM ycJaoBy, TaKo Jia je 3a fobUjare GecnyiaTHe MpaBHe nMoMohu
npecy/HO MMOBHO cTambe anyinkaHTa (Leach, 2005: 51). Kako 6u ce yTBp U0
Hero0BO UMOBUHCKO CTakbe, allJIMKAaHT 0Ny HkaBa nocebad o6pasal Koju fobuja
oz Cyna (enru. Declaration of Applicant’s Means) v Bpaha ray CTpa36yp HakKoH
IIITO ra OBepH HajJiexkHU foMahu opraH.'® Ha ocHoBy Te usjaBe ECJbII casHaje
HM3HOC allJIMKAaHTOBUX MPUX0Ja U BPEIHOCT UMOBHHE, aJId U 0OUM HEroBUX
HOBYaHUX 06GaBe3a.'?

Jobujame 6ecniaTHe npaBHe noMohu of ctpaHe ECJ/BII He yTBphyje ce Ha
OCHOBY KpUTEepPHjyMa KOjU ce IPUMeHYjy Y HAallMOHAJHUM IIPaBHUM CUCTEMUMaA.
[TogHOCHIAL TpeiICTaBKe MOXe JJOOUTH GecriaTHy npaBHy noMmoh oj ECJbIT
HMaKo ce NpeMa HallMOHAJIHKUM [IPONKMCUMa 3a Kby MOX/a He OM KBaJIMpUKOBAO
(Leach, 2005: 51).

[TocnoBuuk ECJbIl npesgBuba ABe BpcTe M3jaTaKa Koje ce NMOKPUBAjy U3
6ecnaTHe npaBHe noMohu. Hajnpe, To cy XoHOpapy NpaBHUX 3aCTyIHHUKaA
noJiHocHoLa NpeJcTaBKe (eHIV. fees), 3a Koje NOCTOjU yHalpe/J, yTBpheHa
tapuda.?’ [[pyra BpcTa U3jaTaka cy TPOIIKOBH Koje allJIMKaHT UMa Y Be3H ca
BobheweM nocTynka (eHrJ1. expenses).

YumweHula Aa je o4o6peHa 6ecniaTHa NoMoh 3a 3acTynamwe He 3Ha4yH ja he
ECJ/bIl ogpeauTy ajjBOKaTa NOAHOCUILY NpeAcTaBKe. [IpoHasaxeme U U360p
aJiBoKaTa o6aBe3a je caMor MOJAHOCHOIIA Npe/ICTaBKe.

15 Opnyky o yKuJamwe npaBHe noMohu Takohe goHocu npegceaHuk Beha (IlpaBusio 110
[TocsioBHUKA).

16 IlpexcenHuk Beha he 3ak/by4uTH Ja je GecnaTHa NpaBHa NoMoh HeonxoZHa Kaza
je ouMrIyIeIHO /la allJIMKAHT HeMa IPaBHUYKO 3Hakbe UJIM KaJla Ce U3 IeroBUX Mo/iHecaKa
BHU/IY /la HUje Y CTamby Jla aleKBaTHO 3acTyIa cBoj cayydaj npes ECJ/bII (Zwaak, 2006: 102).

17 TIlpaBuso 106 [locsoBHuKa. He mocToje nucane cMepHue kaza he ce cmatpartu a
alVIMKaHT HeMa JI0BOJbHO cpeJicTaBa, Tako Aa ECJ/bII no Tom nutamwy uMa dekcubuiaH
npuctyn (Reid, 2004: 21).

18 IIpaBuso 107, ct. 1 [locsioBHUKA.

19 Ilpencennuk Beha Moke 3aTpaXkKUTH O TY>KeHe JipKaBe NHCaHU KOMeHTap 0 oA HEeTOj
usjau ([IpaBusio 107, cT. 2 [loc/10BHUKA).

20 Legal Aid Rates (BugeTtu: Leach, 2005: 583)
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Haknagie Koje ce ucnuahyjy afiBokaTMa Kpo3 YCTAHOBY GecCIlJIaTHE IpaBHE
nomohu locTa cy CKpOMHe, IITO MOXe CTBOPUTH Telikohe 3a moHOCHOIE
npeJcTaBku. Y HajeeheM 6pojy ciydajeBa yTBpheHe HaJOKHA/[e HUCY I0BOJbHE
3a MOKpHBakbe CTBAPHUX TPOIIKOBA 3acTymnamwa, 6yayhu Ja cy aJjBoKaTcKe
Tapude 3HaTHO Bulle. [[pema ToMe, 6ecniaTHa npaBHa nomoh EC/bII pakTuvku
MOKPHBA CaMo Jle0 TPOIIKOBA 3aCTYNakba, a He ’bUXOB Iy H U3Hoc. Cy/ je y Bullle
HaBpaTa 0/|01jao 3aXTeBe 3a MOTIYHY HaJlOKHA/ly a/IBOKAaTCKUX TPOIIKOBA,
4yBpcToO ce Apxkehu cTaBa 1a He olo6paBa U3HOCE W3HAJ, OHUX MpeJBUheHUX
BaxehoM Tapudom GecnyiaTHe npaBHe nomMohwu.?!

Wnak, ECJbII je y HeKUM CBOjUM Mpecy/laMa YKa3uBao Ha MaHe nocTtojeher
cucTteMa 6ecniaTHe paBHe moMohw. OH je jour 1980. rogrHe KOHCTATOBAO /ia
npo6JieM ,IipeBHlIe CKPOMHOT HarpahuBamwa aiBOKaTa, HAPOYUTO PU3UK Ja
ce OHHM MOTy y3/Ip>KaBaTH O/ 3aCTyMamka HEKUX MOJHOCUJIAIA TPeACTaBKU”
crnajza y HapaJsexxHocT CaBeTa EBporlle, Te fia je Ta opraHydsalnyja Ay»Ha a
opraHuMa cTBopeHUM Ha ocHOBY EKJbII o06e36eau cpenctBa 3a nokpuhe
HbUX0BUX TPOILKOBA KOjU Tpeba Jja ,yK/byde U U3HOC HEONIX0/JaH 3a NJlahamwe
aZleKBaTHHUX HAKHA/a a/lBOKAaTHUMa KOjU Jiesyjy y OKBUPY IIporpaMa npaBHe
nomohu”.?? Y jenHoj kacuujoj oaayuu Cyn je npuMeTHO ,JIa BUCOKH TPOILIKOBHU
3acTylama MOT'y CaMH 10 CeOU Npe/ICTaB/baTH 030HUJ/bHY NPENnpeKy eprUKaCHO]
3alITUTU JbYACKUX IpaBa”. Y UCTOj NPeCY/IU OLleHHO je 1a IPUINKOM oA HOLIeHha
NpeACTaBKU allJIMKAaHTU He Tpeba Jla ce CyouyaBajy ca HENPEeMOCTHBUM
dUHaHCUjCcKUM TellKkohaMa M U3pa3uo oueKuBae 1a he alBOKATH NPUJIUKOM
yTBphUBaKa CBOjUX Tapuda JJOIPUHETU OCTBAPEHY TOT I[U/ba.>?

Ja 6u apBokaT npuxsaTtuo jga npen ECJ/bII 3acTyna ocoby Koja Huje y cTamby
Jla IJIaTH peasiHy BUCUHY XOHOpapa, OH Mopa 6UTU MOTUBUCAH NOCTU3akbeM
npaB/ie y aTOM CJ1y4ajy, TeXKHhOM 3a 3aIUTUTOM JbYyACKUX [1PAaBa UJIM 0 U3akbeM
cBOT yrieaa ycuae[ oasacka y Ctpas6yp (Butler, 2000: 365-366). 3a caja join
yBEeK MMa a/|IBOKaTa KOjU ce pyKOBOJie HEKUM 0/ Halpe/| HaBeJJeHUX MOTHBA,
HapOYHTO MPECTHUXKOM 360T NojaBsbruBama npej EC/bIl. MehyTuM, AyropodHo
rJelaHo, HeaJleKBaTHO Iylahake aZiBOKaTa MOXe yMambHUTH KBAaJUTET U
KBAaHTHUTET IPAaBHUX YCayTra JOCTYHUX allJINKAaHTHUMa ycJeJ, ob6ecxpabpuBama
JloGpHUX a/iBOKaTa Jia NpuxBaTajy cay4dajeBe npes ECJbBII (Shelton, 2015: 428).

YKOJIMKO allJIMKaHT KOjH je 0610 GecIyiaTHY IpaBHY MoMoh He JjoKkake MOBpeAyY
HU jeJHOT [IpaBa Ha Kojy je yKa3ao y npeJCTaBl 1, OH HeMa 06aBe3y Jla BpaTu
fobujeHa cpeacta (Erdal, Bakirci, 2006: 190). YKo/MKO Nak ycrme y cropy,

21 Artico v. Italy [1980], §40; Le Compte, Van Leuven and De Meyere v. Belgium (Art. 50)
[1982], §23.

22 Luedicke, Belkacem and Kog¢ v. Germany (Art. 50) [1980], §15.
23 Young, James And Webster v. UK (Art. 50) [1982], §15.
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Cyn he, y cknaay ca 4. 41 KoHBeHlUje, JOCYJUTH HAKHAJAYy TPOLIKOBA KOjy
he My ucniaTUTH OATOBOPHA JIpKaBa, C TUM IITO he ox focyheHe cyMe 6UTH
0/ly3eT MU3HOC KOjU je anJIMKaHT Beh 10610 1o ocHOBY npaBHe noMohu (Harris,
0’Boyle, Bates, Buckley, 2014: 158; Ichim, 2015: 146). Y 0oB0j ipyroj cuTyanuju,
Jip>kaBa HeMa o6aBe3y fa CaBeTy EBporne BpaTH HOBal| KOjU je Ta OpraHusalnuja
KpO03 YCTAaHOBY GecIljlaTHe paBHe MOMohH fiaia yclelHoM alJInKaHTy. Ha Taj
HauMH, TY>KeHa ApkaBa paKTUYKU 6UBa ocao6oheHa nyiahamwa Jjesa TpolKoBa
HACTaJIUX y CIIOPY KOjH je OHa U3ry6uia.

YuHu ce 1a 6U ycTaHOBA GecIyiaTHe paBHe MoMohu MorJia 6UTH yHanpeheHa
HaMeTalkeM o6GaBe3e OJITOBOPHO] AP)KaBH, Za nope, nyuahamwa TPOIIKOBA
MOCTYIKa YCIEIHOM allJIMKaHTy, pedyHaupa CaBeTy EBporne u3Hoc 6ecrniaTHe
npaBHe MOMOQHU Koja je TOM MOCTYIKY Jlofle/beHa U3 eroBor 6yera. Ha Taj
HavyuH QOHJ CpeicTaBa Te OpraHu3alyje 3a IpyKame 6ecnyiaTHe moMohu 610
6u 3Ha4ajHo Behy, mTo 61 oMmoryhusio yBehawe HaKHa/1a 3a aIBOKATE U HbUXOBO
npu6bJIMKaBabe peasHoj BPEeJHOCTH.

[Topey ECJBII, 6ecniaTHy npaBHY NoMoh MOJAHOCUMOLMMA NPEACTABKU MOXe
NpYy>XUTU U KbUX0Ba Jip>kaBa. Heke 3eMJbe Cy HallUOHAJIHUM 3aKOHO/LABCTBOM
npejBusesie Ty moryhHoct. Ha npumep, JlaHcka CBOjUM CHpPOMAalllHUM
JpkaB/baHUMa Mpyka OGecrmiaTHy nomoh mnpexa ECJ/bII TokoM uyuTaBOT
noctynka,?* nok Xosanjuja u HopBellika To YuHe caMO OH/Jla KaJ, (bUXOBHU
JpkaBJ/baHU HeMajy MOryhHocCT Jjo6ujama GecrniaTHe IMpaBHe nmoMohu o
Cypa (Gruodyte, Kirchner, 2016: 39). HacynpoT ToMe, BehrHa yropopHuna
KoHBeHI1Mje He mo3Haje Ty BpcTy nomohu (Butler, 2000: 365-366). Hako EKJbII
y 4JI. 6 caip>KU IpaBo Ha NpaBU4HO cyhewe, OH Jip>kaBaMa He Hamehe o6aBe3y
Jla cBojuM rpahanuma o6e36ese npuctyn EC/bII Tako mTo he UM NpyXUTH
6ecnyaTHy npaBHy nomoh (Gruodyte, Kirchner, 2016: 37).

4.YcJ10BM 32 HAA0KHay TPOIIKOBA NOCTyNKa

Y KoHBeHIIMjU He MOCTOjU eHyMepaTUBHO Habpajame ycJ0Ba MO/ KojuMa ce
MO>Ke JOCYAUTHU HaKHa/la TPOLIKOBA MOCTYIKA, Beh je npenyuteHo Cyay Aa To
NHTamwe pelllaBay CBAKOM KOHKPETHOM cJiy4ajy. Kpos gyroroauiimy u 6oraty
jypucnpyaennujy Cyz je ycTaHOBHUO YETBOPOUYJIAaHU TECT KOjU MpPUMeEHY]je
NPUJIMKOM ZI0/ie/bMBaba HaKHa/le TPOIKoBa.? [I[peMa TOM TeCTy, TPOLIKOBU
MODajy KyMyJIaTUBHO UCIIYHUTHU cJiefiehe yciioBe fa 61 6uau pedyHAUPaHU, U
TO: a) 1a Cy HacTaJiu y Be3u ca noBpeJjoM KonBeHnuje kojy je Cya yTBpAHo; 6)
Jla cy CTBApHO YUUbEeHY; B) 1a CY HYXKHU; U T) Zia CYy pa3yMHU y NIOTJIe1y BUCHHE.

24 Vasilevav. Denmark [2003], §49.
25 IlpakTuyHo ynyTcTBo, §17-20.
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4.1. Tpowkosu 8e3aHu 3a nospedy Konsenyuje

[TorHOCHOLY IpeACcTaBKe HaKHaJa Moxe OUTH Ji0/le/beHa cCaMo YKOJIUKO je Cy [,
yctaHoBuo noBpeay Konsennuje. Cyq Hehe pasamaTpaTy 3aXTeBe 3a HAKHAAY
TPOILIKOBA KOjU Ce TUYY HaBOJA y NpeJCcTaBLU 3a Koje HUje YTBpheHo ja cy
Jl0BeJIY [10 Kpllerkha KoHBeHIMje UK KOje je MPOTJIacu0 HEeMPUXBAaT/bUBUM.
[IpakTUYHO TO 3HAuH /ia je IpeTHOCTaBKa 3a JocyhuBamwe Tpomkosa Ja Cyf
yTBpau 6ap jeany nospeny Koupennuje (Ilaynosuh, llapuh, 2007: 75).

BucuHa HakHaze TpPOLIKOBAa NOCTYINKa 3aBUCH 0 0O6MMa YCIHELIHOCTHU
npejctaBke (Erdal, Bakirci, 2006: 190). YkoJ/HKoO je moJiHOCUJIALL Ipe/ICTaBKe
yCIeo caMo y HEKUM 3aXTeBUMa, a y HEKUMa He, OHJa MY je gocyhuBaHa
JleIUMHUYHa HaKHa/a TpolKoBa. U3HOC HaKHa/ie TPOLIKOBA 06GUYHO Ce CMamyje
y cJy4yajeBMMa Ka/ja je BehrHa 3axTeBa 0 HaBOAHUM noBpesama KouBeHuuje
Ollerb€Ha Kao HEOCHOBAHA UJIY je CaMo JIeJJMMUYHO OUJa ycrneliHa.?® Mehytum,
ECJbII Hehe cMalbUTH BUCMHY TPOLIKOBA YKOJMKO YTBPAM noBpeay KoHBeHLIUje
10 OCHOBHOj CTBapH y cropy, 6e3 0631pa ITO je CBe ocTaJjie 3aXTeBe 0,610 Kao
HeocHoBaHe.?”” Kajia cy 3axTeBH 3a HaKHa/ly MaTepHja/iHe UM HeMaTepujasiHe
HITeTe 0/i0MjeHH y NOCTYIKY KOjU ce BOJU TOBOJIOM IPAaBUYHOT 3a/J0BOJ/bEA,
Cys uMa JUCKPEeLMOHO NMpaBo Ja o4Jy4Hu O JoJesd TPOUIKOBA 3a Taj Jeo
noctynka.?® ¥ ciyuajy Aa je npeJcTaBka usbpucaHa ca JIMCTe NpeJMeTa Ha
ocHOBY 4J1. 37 KonBeH1Hje, Cyl MOXe HaJIOXKUTH [Jla Ce MOJHOCUOLY ITpeiCTaBKe
WIaK Ha/IOKHa/le TPOUIKOBH Koje je npeTpneo Bojehu Taj moctynak.?’

4.2. CmeapHo y4yureHU mpouwKosu

Cyn nocybhyje caMo HaKHa 1y CTBAapHO YUYHbEHUX TPOIIKOBA KOje je Mo JHOCHJIAl]
nogHeo. To mogpasyMeBa Jja UX je OH IIJIATUO WJIY je Ay>KaH [ja UX UCIIJIaTHU Ha
OCHOBY 3aKOHCKe HJIM yroBopHe o6aBe3e.’’ Tako je y npeamety X npomug B.
Bpumanuje Cyz, ocyAr0 HaKHaAy TPOUIKOBA a/iBOKAaTa MAKO 3aCTYIHUK HUje
Tpakuo niaharmbe XoHOpapa o1 KJiMjeHTa 360T lberoBor cupoMaintea.’'y gpyrom
npejMeTy IPOTUB UCTe JpKaBe, Ae0 TPOIIKOBA MOJAHOCHOLA NTpeJiCTaBKe
HaMHpWUJIA je jelHA HEBJAAWHA OpraHu3alyja, 1a je Bjaja cMaTpaJa a TU
TPOLIKOBY HUCY NOAJIOKHU pedyHAALUjU jep HUCY CTBApPHO NMpPeTPIJ/beHHU.
Cyn je on6uo Ty apryMeHTanujy ucTudyhu aa je moJiHocHJial npejcTaBKe

26 Le Compte, Van Leuven and De Meyere v. Belgium [1982], §33 ; Tolstoy Miloslavsky v.
UK [1995], §28.

27 Soeringv. UK [1989], §24.

28 Welch v. UK [1996], §18.

29 Pisanov.Italy [2002], §27.

30 Oztiirk v. Germany [1984], §8.
31 Xv.UK[1982],§17-18.
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NJIATHO Te TPOLIKOBE U [la CYy apaHKMaHHU Koje je OH NMpaBHoO /1a 61 UX I1JIaTHO
HNOTIYHO NpUBaTHa cTBap.>? Mehytum, Cys HYje NprUXBaTao 3aXTeBe 32 HAKHAAY
TPOLIKOBA O/ CTPaHe HeBJIAJUHUX OpraHU3aliija Koje Cy Y HOCTYIIKY UCTyTaJle
kao amicus curiae (Shelton, 2015: 429).

YKOJIMKO je MOJHOCHUOLY MpeACTaBKe y TOKY IMOCTyIKa npen gomahum
opraHuMa ujau npeg CyoM fioie/beHa npaBHa noMoh o/ cTpaHe HallUOHAJJHOT
npaBocyha usin CaBeta EBpore, Taj usHoc 6uhe of6ujeH o4 KoHauYHE CyMe Koja
6yzne nocybena Ha uMe TpouikoBa noctynka®?. [logHocunal npejcraBke he
MMaTH NPaBO HAa HAaJIOKHAAY TPOIIKOBA CaMO NMPEeKOo U3HOCa MpaBHe nmomohy,
YKOJIMKO je TAKBE TPOLIKOBe UMao.** Hehe ce cmaTpaTH /1a Cy TPOLIKOBU CTBAapHO
YYUIbEHH aKO je a/IBOKAT 6eCIJIaTHO 3aCTYNao MOo/JHOCUOLA Tpe/icTaBKe.*® AKO
HeKU TPOLIKOBU HAacTaJsId TOKOM IIOCTYIKa NaJiajy Ha TepeT ocurypanajyher
JPYIITBA HE MOXKe Ce, TAKOoDe, TpaXKUTH IbHUX0Ba pedyHJanHja jep HUCY CTBAPHO
npeTpi/beHu.3®

[logHOCUIaL IpeicTaBKe KOjU je CaMOCTaJIHO cebe 3aCTyao He MOXKe TPaXKUTHU
HaJIOKHa/Ay TPOLIKOBA 3acTynama, ajau My CyJi Mo>Ke HaJJOKHaJUTHU TPOLIKOBE
nomTapuHe Ui gorokonupama.’’ [loce6aH je ciaydaj Kaja MoJHOCHJIAL,
npeAcTaBKe U aJjBOKAT 3aKJ/byye CIopa3yM KOjUM ce KJHjeHT obaBe3yje Aa
WCIIJIaTH TPOUIKOBE 3aCTyNamwa y yHanpes oZieheHoM NPOLEeHTY 0J CyMe KOjy
My Ha UMe HakHaJe fogenu Cya (eHr. contingency agreement). TakaB ciopasym
He o6aBe3yje CyJ, aJ1 ce UIIaK MOXe Y3eTH y 063Up NPUJUKOM JocyhuBama
TPOLIKOBA 10/, yCJI0BOM /ia I'a IPM3Haje yHy Tpalllbe IPaBo JpKaBe NoJHOCHoLa
npezcTaBke.>®

4.3. Hys1cHU mpouwKosu

Cyn nocybyje HakHaay caMo HYKHHX TPOUIKOBA KOjU Cy HAaCTaJH Y LIUJbY
ClipevyaBaiba CTakba Koje je JoBeJio Ao noBpeie KoHBeHIMje UM JIo6Hjatba
HaKHa/ie y Be3Uu ca TUM npej gomMahuMm cygoBuMa. Y3 To, HagokHahyjy ce
Heu36eXHU TPOIIKOBU MPOY3pPOKOBAaHM HACTaBKOM IocTynkKa npej CyomMm
pajau yTBphuBama nospesie KonpeHiuje u o6e36ehruBamba HaKHae 300T Te
noBpeze (Ichim, 2015: 147).

32 Dudegeon v. UK [1983], §20.

33 Windish v. Austria [1990], §37.

34 Wassink v. Netherlands [1990], §42.

35 McCann and Others v. UK [1995], §221.

36 Oztiirk v. Germany [1984], §8.

37 Foley v. UK [2002], §22.

38 Cynjeynpeamety Kamasinskiv. Austria [1989], §115 npuxBaTHO TaKaB clopasyM, 0K
raje og6uoy cayuajy Dudegeon v. UK [1983], §20.
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YTBphUBam€ HEONXOAHOCTH TPOUIKOBA CTBAp je cybjeKTHUBHe oreHe Cyna. Y
Jloca/lalliih0j TPAKCH jOlll yBeK HeMa jaCHUX KPUTepHjyMa U CTaH/jap/ia 0 TOMe
KOjH Cy TPOIIKOBHY OMJIM Hen36eXHU. Cy/1 y OBOM JJOMEHY PacIoJiaXKe MUPOKUM
JUCKpelnMoHUM oBJaniheweM (Jakmuh, 2006: 474). [1a unak, npaBuJo je aa
Cyn mocybyje TpoikoBe npeBo3a U 60paBKa pajiu MPUCYCTBA MOJHOCHOLA
npejcTaBKe U 3aCTYIHUKA YyCMeHOj pacnpaBu y CTpa36ypy UK TPOLIKOBE
npeBobewa Ha cayx6eHe jesuke Cyaa (Ichim, 2015: 147).

HacynpoT ToMe, H1je cMaTpao HEONXOAHUM HEKe JINYHe TPOLIKOBE, KA0 LITO
je IpUCYCTBO CBUX MPAaBHUX CaBETHUKA YCMEHOj pacnpaBu UJIH MPUCYCTBO
MoZHOCHOLIA TpeJCTaBKe 06jaB/buBamwy npecyze.®® Cy je kao HemoTpeGHe
CMaTpao ¥ TPOIIKOBe Bohemwa npeTepaHor 6poja JoMahux nNocTynaka 4Yuju je
HCXOJ, UCTH WJIM TPOLIKOBE aHra)KOBakha BUIIIE 0/ jeJHOT MPAaBHOT CaBeTHUKA
(Ichim, 2015: 147). Pequmo y npenmeTy Spporring and Lénnroth npomus llleedcke
Cyn je o610 Ja focy/lM HAKHAY jep HUje 610 ybeheH /1a ce Kao Hy>KHU MOTY
KBaJIMPUKOBATH TPOIIKOBY HACTAJIU IPUIIPEMOM JIOKYMeHaTa KOjH HUCY Y3eTH
y 063up, u3HOCH MJ1aheHu MpaBHULMMA 33 KOHCYJITalhje, UCTPAKUBAYKHU pas
Y perucTpalMoHy TaKCy 3a noxahare Kypca npoleaype npej eBporncKuM
MHCTUTYLMjaMa UM TPOLUIKOBH 3a KOje jolll HUCY TPUMJbeHH pauyyHu.*® C apyre
ctpaHe, CyJ1 HUje MPUXBATHO CTaB BJIaJie Jla MOJHOCHUOIIMMA pPeICTABKe He
Tpe6a MUCIIJIATUTH TPOLIKOBE NPOU3allIe 300T H3HOIIEHA 06MMHUX MOJJHECKA
Koju KacHHje Hucy npuxBahenu. Jlocyhyjyhu HakHaay Tux TpoukoBa, Cy,
je oLleHHO /1a je 06aBe3a a/jBOKATa /la NpeMET CBOT KJHjeHTa NPEeJCTaBU Y
L[eJIOCTH U Ha Haj00J/bU HAYMH, Te Ce HEe MOXKe ca CUT'ypHOIIhy 3HaTH Koja ce
TEeXXHHA MOKe JIaTH jeJHOM UJIH JPYyTOM MO HECKY MO/] yCJOBOM /ia Cy Be3aHU
Y OMTHU 3a KOHKpeTaH ciaydyaj.*!

4.4. Tpowkosu pasymHe sucuHe

[IpouieHy BHCHHE TPOLIKOBA Koje cMaTpa pasyMHuUM CyZ Bpuiv y3uMajyhu y
063Up pa3IMYUTe KPUTEPHUjyMe, KAo LITO Cy JIOKaJIHA eKOHOMCKA CUTYyaldja
WJIM CJIOKEHOCT NpeJMeTa U MOCTYNKa. Y Be3H ca NPBHUM KPHUTEPHjyMOM
noce6aH 3Hauyaj UMajy 3apajie aJBOKaTa Koje HUCY UCTe Y CBUM Jip>KaBaMma
yrosopHulaMma Kousennuje (Erdal, Bakirci, 2006: 190). lomahe Tapude koje
npUMemyjy aJiBOKaTH 3a 06padyHaBambe BUCHHE XOHOpapa He o6aBe3yjy Cyz,
aJiu Mor'y 6UTH 0/l 3HaYaja NPUJIMKOM focybuBamwa HakHaze (Leach, 2005: 408).
[IpeTepaHo BUCOKM 3aXTEBH Y NOIJIely BUCHHE XOHOpPApa U yTPOIIEHUX CaTH
3aCTyNHHUKA PEJOBHO Cy GUJIM MOABPTHY TH CMakbeHbY 10 0CHOBY NPAaBUYHOCTHU

39 Sunday Times v. UK [1980], §30.
40 Spporring and Lonnroth v. Sweden [1984], §39.
41 Sunday Times v. UK [1980], §35.
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(Reid, 2004: 588) kojy Cys cMaTpa CHHOHUMOM 3a OHO IITO je pa3dyMmHo (Ichim,
2015: 147).

HakHaza TpoikoBa kojy Cy/ 1o/ie/byje 0OUYHO je 3HATHO Makba 0] TPaXKeHUX
M3HOCa y IpejMeTHMa KOjU Ce 0JJHOCe Ha LY>KUHY NOCTYIKa UJIH Ce 3aCHUBAjy
Ha HeKOM o/] Bojiehux ciy4yajeBa Koju npeacTaB/ba npeceaH (Reid, 2004: 588).
C apyre ctpaHe, Cy Moxke yMambUTH HAKHAAY TPOILKOBA Y CJy4ajy Kajia BUIle
noAHOCHUJIaNA MoKpehy ucTo nuTame. OBaKaB CTaB MPOU3UJIA3H U3 CJIUYHOCTHU
npeaMeTa, Kao U U3 noTpebe a ce ycrnocTaBU epuKacHUja KOOpAUHaLMja paja
Y KOMYHHUKal[1ja u3Mehy pasiMuuTUX IPaBHUX 3acTyNHUKaA.* McTo ce mocTymna
Uy CJy4ajy KaJa jeJlaH NpaBHU 3aCTyNHUK MMa Behu 6poj npesMeTa KOju Cy
MNOTIYHO UAEHTHYHU UK CYIITUHCKH UCTHU.*

Kap je peu o cioxenum npeameTuma, Cy 4yecto of06paBa HAKHAAY LeJIOKYTTHOT
M3HOCA KOjU NOJAHOCHUJIAL, IpeICTaBKe TPaXKy Ha UMe 3aCTylama, YaK U Kaja
OH npeBasuJja3u gomahe Tapude. ToM NpUJMKOM I0JIA3MO je 0J, cTaBa Ja
OrpaHUYere NOCTOjU CaMo y orJiely 6poja aHra>KOBaHMX IPAaBHUX CAaBETHUKA,
aJiv He ¥ Ka/l je ped o kbuxoBoM u36opy (Ichim, 2015: 153). Crora nogHocuIay,
npeJcTaBKe HeMa o6aBe3y Jila aHraXkyje 3acTylHHUKa U3 CONICTBEHE 3eMJbe
6e3 063upa Ha HUKe Tapude. AJIMKAHT MOKe U3a06paTH aZjBOKaTa U3 HEKe
6oraTuje 3eMaJbe, 6€3 0631pa LITO TO MOXKe YBehaTH TpolIKoBe MocTynKa.**

5.Ipoueaypa 3a HAKHaAYy TPOIIKOBA MOCTYNKa

ECJbII ce He 6aBU MUTakeM HAaKHAa/Jle TPOIIKOBA MOCTYIKA MO CJAYXKO6eHOj
JNY>KHOCTH (ex officio), Beh jeJMHO aKO allJINKAHT O HECE 3aXTEB KOJUM TPaXKU
IUXOBY HakHaay.*® CyJ He ocyhyje HU HaKHa/ly TPOIIKOBA MOCTYIKA U3HAJ
M3HOCA KOjH je allJIMKaHT TPa)kKuo, Tako Ja cy JocyhuBaHe cyMe yBeK buJjie
jelHaKe WJIM Mame 0[] TPaXKeHor U3Hoca. [lakJe, IPUIUKOM OJJy4HMBamka O
HakHaau TpoukoBa ECJ/bII je nomtoBao Haveso non ultra petita.

3axTeB 3a HaKHAa/ly TPOIIKOBA NOCTYNKa MOXe MOJAHETHU CaMO allJIMKaHT,
TAKO /] ’heTr0B 3aCTYMHUK UJIHM OUJIO KOje APYTo JIMLe HEMajy IPaBo Jia Y CBOje
nMe nopHecy TtakaB 3axTeB. ECJbII je jomr 1980. roguHe nojacHuo fAa jeAUHO
nmoJiHOCUJ 1AL, Ipe/iCTaBKe UMa cTaTyc ,ouitTeheHe cTpaHe” 3a cBpxy wi. 41
KoHBeHLHje 1 Jla ce 1eroB a/lBOKAT He MOXe [T03UBATH Ha Taj 4/laH Kako 61

42 1J.L,G.M.R, and A.K.P.v. UK [2001], §221.
43 Stradovnikv. Slovenia [2006], §28.
44 Kurtv. Turkey [1998], § 179; Aktas v. Turkey [2003], §24.

45 IpaBuJio 60 [locsoBHUKA. YKOJUKO allJINKAHT He NoAHece 3aXTeB, Cy/l TO KOHCTATYje
y npecyzu, u ociobabha cebe o6aBe3e na pasmarpa To nuTtame; Olewnik-Cieplinska and
Olewnik v. Poland [2019], §152; Jankovi¢ v. Serbia [2017], §39.
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Tpa)XMo HaKHA/ly TPOIIKOBA ITOCTYTKA 3a CBOj CONCTBEHH pauyH.*® [leneHujy
kacHuje, Cy/1 je TOTBP/IUO Taj CTaB, OIGUBIIYN 3aXTEB a/|lBOKATA JIa MY Ce UCILJIATU
68.000 ¢ppaHaka Ha UMe U3TY6J/beHe JOOUTH jep je Tpes ppaHIyCKUM OpraHuMa
GecIJIaTHO 3aCTyIao alJIMKaHTa, a y NOCTNKY npeJ EBpornckoM KoMucHjoM 3a
Jby/icka mpaBa u CyZioM caMo 3a U3HOC GecIJlaTHe TpaBHe MOMONH Koja je HHKa
0/1 yobU4ajeHUX aIBOKaTCKUX Tapuda.?’

3axTeB 3a HAKHA/ly TPOLIKOBA NOCTYNKA MOpa GUTH MOJJHET Yy POKY KOjU OJipe iU
Cyn.*® Cyz BpJio peTKO poAy>KaBa Taj POK U TO YUHU CaMO YKOJIMKO allJIHKAHT
JIOKaXke Jla OCTOjU BeoMa jak pasJior 3a To (Harris et al. 2014: 158). Ako je
NOJHET U3BaH 3a/]aTOT POKa, 3axTeB he 6uTH of6aueH. Cy/ He ToJlepuUllle HU
MUHHUMaJIHa Kallllbeha PUJINKOM I0/[HOlIeha 3axTeBa. Y npeameTy Bysiosuh
npomus Cp6uje o6aveH je 3aXTeB 32 HAKHA/1Y TPOIIKOBA KOjH je MOJHET caMo 9
JlaHa HaKOH yTBpheHor poka.*’ 3axTeB he 61UTH 0/j0a4eH YaK U Ka/ia je allIMKaHT
y UHUIMjaJIHOj TPEeCTABLM HABEO Jla TPAXKH TPOLIKOBE MMOCTYIIKA, aJIM TAKaB
3aXTeB HUje IOHOBUO Y oAiroBapajyhoj ¢a3u noctynka (MpuJaUKOM NOAHOIIEHA
MHCAaHOT M3jallilberba 0 MePUTYMY cropa).’® [Ipu ToMe HHUje JOBOJLHO Jia ce
HavyeJIHO 3aTpaM HaKHa/Jla TPOIIKOBa, Beh ce Mopa Mpenu3upaT U lbUXOB
u3Hoc.”

3axTeB 3a HAaKHa/y TPOLIKOBA Mopa ce MOJAHETHU TOKOM MOCTYIKa Y KojeM
ECJbII pacnpaBaJba 0 MepUTyMy cniopa. YKoauko CyZ OLJIOKU OLJyYMBabe
0 NPaBUYHOM 33/]0BO/bEHY, AJIMKAHT He MOXe y TOM MOCTYINKY HaKHaJHO
TpaXXUTU AocyhuBame TPOUIKOBAa MNOCTYINKa, ako TO Beh HUje y4YuUHUO Yy
paHujoj ¢asu noctynka. Cy/ ce o TOM NUTaky U3jacHUO Y ipeaMeTy Brogan,
rZle je KCTakKao Aa ,I0LITO NPUJNKOM JOHOLIeWa [VIaBHe Npecy/e HUje 610
HUKAKBHX 3aXTeBa 3a IpUMeHY 4Ji. 50 y Be3U ca HaKHa/J0M HaCTaJIMX TPOILIKOBA
MOCTYIKa, ... TA je OAJIYKa NocTaJla IpaBoCHa)XHa ... U CyJl y TOM Norieny He
MOXKe pa3MaTpaTH HaKHA/HU 3aXTeB MO/JHOCHOI[A TpeicTaBKe”.>

YKOJIMKO HeKa 0/l CTpaHa U3jaBU IPUTOBOP HA IPBOCTENEHY IPeCyAY, allJINKAHT
he ocTBapuTH HaKHaJy TPOLIKOBA HACTAJIUX y JPYTOCTENEHOM IOCTYIKY

46 Luedicke, Belkacem and Kog¢ v. Germany (Art. 50) [1980], §15.
47 Deltav. France [1990] paras. 44—-47.

48 HakoH mTo ]'e 3axTeB IporJyiallieH IPpUXBAaT/bUBUM, Cy,CL MOo3KWBa allJIMKAHTA ja IogHeCe
3aXTeB 3a IPAaBUYHO 3a/10BO/bEHE Y o,qpel’)eHOM POKY.

49 Bulovi¢ v. Serbia [2008], §59.

50 Andelkovi¢v. Serbia[2013],§33; Cengiz and Others v. Turkey [2015], §72; Schatschaschwili
v. Germany [2015], §169-170.

51 Papageorgiou v. Greece [1997], §60.
52 Brogan and Others v. UK (Art. 50) [1989], §7.
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jeAMHO YKOJIMKO TOJiHecCe JOAATHU 3aXTeB 3a HaKHAJAy THUX TPOLIKOBa.>3
MebhyTHuM, yKOJIMKO allJIMKAHT Y IPBOCTENEHOM NOCTYIKY HHUje MOIHEO 3aXTEB
3a HAaKHA/y TPOLIKOBA, HE MOXE Y APYTOCTENEHOM MOCTYINKY 3aXTeBaTH U
HaKHa/ly paHHjUX TPOILIKOBA, Beh caMO TPOUIKOBA CKOMYAHUX Ca KaJ6eHUM
MNOCTYIIKOM.

Y3 3axTeB 3a HAKHay TPOLIKOBA allJIMKaHT MOpa IPUJIOKHUTH l0Ka3e U3 KOjUX
ce BU/Y J1a Cy TH TPOILIKOBU 3aMCTa MocTojasiu. Huje mponucaHa Heka moce6Ha
¢dopma KojoM ce okasyjy TpouikoBu noctynka (Leach, 2005: 408), anu nojHeTH
JIOKYMEHTH MOPajy 6UTH JI0BOJbHO JeTa/bHU Kako 6u ECJ/bII u3 wux morao
3aKJbYYMTH Jia JIK CY UCIIY ’beHU YCJIOBY 33 BbUXOBY HakHaAy. Kazja cy y nutamy
a/JIBOKaTCKMU TPOLIKOBH, HEONXO/LHO je a ce HaBeJe KOJIMKO paJHUX CaTH je
aZiBOKaT 6MO aHTa)KOBaH Ha CJy4ajy U LieHa jeJHOT paJiHOr caTa. 3a ocTaJje
TPOLIKOBE KOje je allJINKaHT UMao, HEONIXO/JHO je [ia IPUJI0kKU KOIMHUje padyyHa
uau ¢akTypa. CBe foKa3e 3a HacTaJle TPOUIKOBE allJIMKAHT MOpa NMOJHETH Y
pPOKy Koju My je Cya ofpeano 3a NOAHOLIEHhE 3aXTEBA 32 HAKHAAY TPOUIKOBA
mocTymnka.>*

YKOJIMKO allJIMKaHT He MPUJIOKU NOoTpebHY AokyMeHTaIu]jy, EC/bII Hajuenthe
osxballyje 3aXTeB 3a HaKHaJy Tpouikosa.”®> MehyTum, 6uJo je caydajeBa rae
Cyz HUje of6a1uo 3aXTeB, Beh je oCcy 1Mo [eTUMUYHY HAKHA/1y, UaKOo HU 32 Taj
Jle0 TPOIIKOBa HUCY MOCTOjaiu JoKka3u.>® Y jennom npeamety Cy/[ je, nak, on
amJIMKaHTa 3aTPaXKHo J0AATHO pa3jalliibethe Y MOrJIely TpaXKeHUX TPOIIKOBa
Y TOM NPUJIMKOM IPUXBAaTHO HAKHA/[HE JJOKa3e KOje je alJIMKaHT NPUJI0KHU0."’

O nmopHeTOM 3aXTeBY 3a HAKHaAy TpoukoBa noctynka EC/bIl Mmoxe of1yduTn
Beh y caMoj npecyAu KojoM ce pelllaBa CyHITUHA CIOpa. YKOJIUKO TO MUTakbe
Yy MOMEHTY JJOHOLIEeHa NIpecy/ie 0 MepUTYMY HHUje 3peJio 3a ofayuuBame, Cyx
he ra oZIJIOXKUTHU U PEIIUTHU Y Toce6HO] npecyiu. buJio je cay4dajeBa rae je Cyna
0/IJIy4YMO0 0 HaKHA/JJU TPOIIKOBA y IJIaBHOj IPECY/IH, a IUTake HAKHAa/ie IITeTe

53 Hutten-Czapska v. Poland, GC [2006], §245, 250; Roman Zakharov v. Russia, GC [2015],
§313-316.

54 Schatschaschwili v. Germany, GC [2015], §169.

55 Zubaniv.Italy (Art.41) [1999],§23; Pressos Compania Naviera S.A. and Others v. Belgium
(Art. 50) [1997], §24; Aka v. Turkey [1998], §60; Demir and Others v. Turkey [1998], §64.

56 Wilson, National Union of Journalists and Others v. UK [2002], §68—69; Pérez de Rada
Cavanilles v. Spain [1998], §58; Belilos v. Switzerland [1988], §81—-82. ¥ jenH0j HOBH]jOj
npecyy Cyz je U3pUuUTO MOTBPHO TY MOTYRHOCT. Y 10j je peyeHo Aay cydajy Kajia 3aXTeB
3a HaKHaJAy TPOLIKOBA MOCTYINKa (Kao U ocTaJa /jBa BU/a MPaBUYHOT 3a/]0BOJbeHhA) HUje
MOTKpeNJbeH Ba/baHUM JIOKAa3MMa, TaKaB 3aXTeB ,,M0ke” 6UTH o6adeH. Cy/ je ynoTpe6uo
TEePMUH ,MOe”, Y Me je ce6H 1a0 KU POKY AUCKPELH]jy MPUIUKOM OATYYHBakba 0 3aXTEeBUMA
koju HUcy npahenu ogrosapajyhum gokasuma; Altay v. Turkey (no. 2) [2019], §87.

57 Sporrong and Lonnroth v. Sweden (Art. 50) [1984], §33—39.
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0/1JI0’KHO 32 KaCHUje pelaBame.*® HucMo HauIv HY Ha jeiaH caydaj rae je Cyn
jeIMHO OJIJIOXKHO O/ITYUUBathe O TPOLIKOBUMA MOCTYKA, Beh je TO YBEK YMHHUO
3ajeIHO ca 0/i/1aramkbeM O/ITyYMBakha 0 HAKHA/ MY jeJHOT UM 063 06/IMKa LITETE.

Kaja je oaiyka 0 HAKHa/AM TPOIIKOBA MOCTYIKA O/JIOXKEHA, a CTPaHKe ce Y
MehyBpeMeHy I0roBope 0KO U3HOCA KOju hie ipykaBa 110 TOM 0CHOBY UCIIJIATUTH
aniukaHTy, Cys he mpoBepUTH Ja JU je Taj copasyM ,IpaBUYHe mpupoje”,
U YKOJIMKO je To cayd4aj, Hehe ce BHIlle GABUTH TUM acleKTOM MPaBUYHOT
3a/l0BoJberba.” Moryhe je u fa ce aNJIMKaHT U [ip>KaBa JOTOBOpPe CaMoO OKO
JleJia TPOIIKOBA MOCTYIIKA, a Jla 0 IPe0CTaJoM U3HOCY TPOIIKOBa oayuu Cy/.
Ha npumep, y npeameTy Airey npomue Hpcke Ap»aBa ¥ allJIMKAHT CY TOCTUTJIH
[pujaTe/bCKO MOpaBHakbe 0KO TPOIIKOBA Ipe/ ZoMahuM CyJ0BUMa, ajlu Ce HUCY
MOTJIH JJOTOBOPUTH OKO TPOIIKOBA Be3aHUX 3a nocTynak y CTpa36ypy, Tako a
je M3HOC HaKHa/e 3a Te TpoiuKoBe oApeano ECJbBII.®?

YKoJIMKO NpUXBaTH 3aXTeB 3a HaKHa/Jy Tpolukosa, Cyq y npecyau yTBphyje
nayuaJjiHy cyMmy (eHrJ1. [lump sum) 3a cBe TPOLIKOBeE NMOCTYIKa Koje je IPU3Hao
anyukaHTy. [locybuBame jeJUHCTBEHe CyMe MOXe CTBOPUTU NPaKTHU4YHE
npo6JieMe Ka/ia allJIMKaHT UMa IPaBHOT 3aCTYHUKA jep ce He MOKe YTBPAUTHU
KOJIMKY HOBYaHU U3HOC je Cys oZpeino 3a YCAyTy 3acTyIlakka, a CUTyallyja ce
JI0ZlaTHO KOMILJIMKYje YKOJIMKO allJINKAaHT UMa BUllle 3acTynHuKa (Harris etal.
2014: 158). Cyzx je yak oapebhuBao jeAMHCTBEHY CyMy 3a HaKHaJy TPOLIKOBA
NOCTYIIKA U KaJl je OMJIO BHUIlle IOJAHOCUIALLA TPeACTaBKe, 6e3 yTBphuBamwa
nojeIMHAYHUX U3HOCA HAKHA/Ie KOjU IIPUIIa/1ajy CBAKOM 0o/] allJinKaHaTa.®! Uma
u npuMepa rze je EC/bIl yTBpAMO jeAUHCTBEHY CYyMY Koja je y ce6U yKJ/byuuBaJia
HaKHa/y TPOLIKOBA MOCTYIKAa U HAKHA/ly HeMaTepujajiHe mreTe.*

[TogHOCH1AL, IpeACTaBKe MOpa HaBeCTHU Opoj pauyyHa Ha Koju he HakHaja
TpOLIKOBA 6UTH ynaaheHa. YKOJIUKO eJu [a TPOLIKOBU GYAY AUPEKTHO
nyiaheHu afiBoKaTy, anyinkaHT he Cyay laTu tberoB 6poj pauyHa.®® [lopes Tora,

58 Hutten-Czapska v. Poland [2005], §196—-197. ¥ 0BOM HNOCTYIKY CJUYHO je HOCTYMUJIO
u Besnuko Behe, Koje je y ryiaBHOj IpecyAu OJJIyYMJIO O HAKHA/JU TPOLIKOBA NOCTYNKA U
HeMaTepHjaJIHOj IITETH, a OJJIOKHUJIO OJJIYKY O HAKHAaJ W MaTepujasHe mrtete; Hutten-
Czapska v. Poland, GC [2006], §247-251.

59 Xv.UK(Art.50),[1982],825-26.YK0JMKO Ce MOCTUTHE CIOPa3yM U Y NOTJIEAY OCTAJUX
acnekaTa npaBUYHOT 3a/10BoJbekba, Cys he 6pucaTu mpeamet ca cBoje iucte (Reid, 2004: 545).

60 Aireyv.Ireland (Art. 50) [1981], §10-14.
61 Young, James and Webster v. UK (Art. 50), [1982].
62 StoSi¢v. Serbia [2013], §63-68.

63 IlpakTu4HO ynyTcTBO, §22. BugeTu, Ha npuMep, npeameT Ruslan Yakovenko v. Ukraine
[2015].
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alJIMKaHT MOXe 3aXTeBaTH Jla HaKHa/|a TPoIllKoBa Gy/e ynyiaheHa Ha pauyH
Hekor Tpeher sinna.®*

HakHaza TpolKoBa MOCTYIKA, KAo LITO je TO CJAyYaj ¥ KoJ, 0CTaJia JiBa 06JIMKa
I PaBUYHOT 33/10B0Jbema, 10Ccyhyje ce y eBpUMa. YKOJMKO allJIMKAHT eJu Ja
Jlobuje HaKHaAy y HeKoj apyroj BanyTH, Cyn he onpeauTu 1a ce yTBpheHU U3HOC
KOHBEpTYje y Ty APYTY BaJyTy 10 KYyPCY KOju BaXH Ha JaH UCIJIaTe HaKHage.*
Cyn ompebyje 1a ce HaKHa/Ja TPOIIKOBA MOPA UCIJIATUTH Y POKY O/ TPU Mecela
OJl JIOHOLIEeHa [Ipecy/e, a aKo Jip>KaBa TO He YYMHH, [10 UCTEKY TOI pOKa NOYUHe
Jla ce obpavyyHaBa kaMaTa. theHa BUcHHa ozipeDhyje ce mpeMa KaMaTHOj CTOMH
EBporncke neHTpaJiHe 6aHKe yBehaHoj 3a Tpu npoLeHTa.

Ha 13HocC Koj1 je NpUMMO Kao HaKHa/ly TPOLIKOBA OCTYINKa Ha OCHOBY 4.JI. 41
KonBeHnuje nogHocuIaL npejcTaBKe He ny1aha nopes Ha joiaTy BpeJHOCT. 3a
pa3JIMKy 0J] TOTa, U3HOCH KOje Cy TPUMUJIM aiBOKATH IPe/iCTaBJ/bajy ONOpPe3UBU
npuxop, (Laffranque, 2014: 86). Kaza je y nuTamwy 3anjeHa U U3BpIIEHE
Ha HOBYaHUM CpeJCTBMMa J00OWjeHUMM NyTeM NpPaBUYHOT 3a/0BOJbEHa,
ykJby4yjyhu Ty M HakHaAy Tpowkosa noctynka, EC/bIl cMmaTpa fa Ta cpeacTBa
Tpeba ia 6yJe u3y3eTa o/ 3alJeHe, jep O4 ce y IPOTUBHOM OCYjeTHJIa CBpXa 4JI.
41 Konsennuje. Mehytum, CyZ je ICTOBpeMeHO KOHCTATOBAO /la HUje HaJIeXKaH
Jia peliaBa To U Take, Beh ce 0HO MOpa NPeNnyCTUTH HALMOHAJIHUM OpraHuMa.®

6. 3aKk/byuyak

Y npakcu ECJ/bIl HakHa/la TpoIIKOBa MOCTYIIKA je, y HauyeJy, NOBOJ/bHA 3a
anJIMKaHTe, jep caJp>KU oZpeheHe NOroHOCTH KOje Ha IOCTOje y HalJHOHAJTHUM
NpaBHUM cHcTeMuMa. Ha npBoM MecTy, mocTynak je 6ecmjaTal, Tako Ja
MOJIHOCHOLM NIpe/ICTaBKU HeMajy o6aBe3y nahamwa 6110 KaKBUX CYACKUX
Takcu. TakBo pelllere je BeoMa [TOBOJbHO 3a allJIMKaHTe U oMoryhaBa UM MHOT'0
sqakmu npuctyn EC/bIl Hero wTo je To caydaj ca sgoMahuM cyfoBrUMa.

MebyTumM, Bohewe noctynka npes, ECJ/bIl noBsauyu HeKe pyre TPOILIKOBE
KOju MOTy O6UTH Npenpeka 3a Kopuliheme 0BOT MeXaHHU3Ma 3alITUTE. 360T
Tora je [locioBHukoM Cyza npegBuhena MOryhHoOCT Jja allJIMKaHTH cJabujer
MMOBHOT CTaka o6ujy 6ecniaTHy npaBHy nomoh of CaBeta EBporme. Yak u
aKo usrybe cnop, alJIMKaHTHU HeMajy o6aBe3y Aia Ty noMoh BpaTe, LITO feJyje
CTUMYJIATUBHO Ha HbeHO Kopulllheme.

Hape/iHa MOBOJHHOCT OTJIe/a Ce y TOMeE LITO Ce Y OTJiely HaKHa/ie TPOLIKOBA He
NpUMeRYje YBEK IPUHIIUII yceXay cnopy” U3 foMaher mapHUYHOT MOCTY KA,

64 OAO Neftyanaya Kompaniya Yukos v. Russia [2014], §50.
65 IlpakTH4HO ynyTCTBO, §24.
66 Selmouni v. France [1999], §133.
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TaKo /1a allJIMKaHT KOju U3ry6u crnop He nJjaha cy/icKke TPpOLUIKOBE TY>KeHOj
ApxkaBu. Ilopen Tora, mogHocuJal NpeAcTaBKe HeMa o6aBe3y muahama
TPOLIKOBA INOCTYINIKA HU y CJy4Yajy NOBJIadyewa NpeACTaBKe HUJIA HEeHOT
oznbanyBama ycjae/ HellpuXBaT/bUBOCTH. MehyTUM, IPUHIIUI ycliexa y cropy”
IpUMemyje ce y caydajy Kaza IoJHOCUIaL IpeAcTaBKe JoKaXe Kpliewe paBa
nu3 KonBeH1yje. Y Toj cuTyalnuju oir0BOpHa Jip>KaBa je y»KHa /la allJIMKaHTy
HaJIOKHAaJ Y TPOLIKOBe [TOCTYIKa.

[lorogHOCTH NPUJIMKOM HaKHaJe TPOLIKOBA IOCTYIIKa KoOje IOCToje y
€BPOIICKOM CUCTEMY Npe/ICTaB/bajy 3Ha4ajaH MO CTUIA] [la Ce XKPTBe Kpllewha
npaBa u3 KouseHuuje o6pahajy ECJbIIl. HapaBHO, To He HCKJ/by4yje mOoTpeby 3a
IbUXOBUM JIa/bUM YHamnpehewmeM, IOTOTOBO V NMOIJIELY NpyKakba GecliaTHe
npaBHe noMohu.
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REIMBURSEMENT OF COSTS AND EXPENSES AS A FORM OF JUST
SATISFACTION IN THE EUROPEAN COURT OF HUMAN RIGHTS CASE LAW

Summary

The reimbursement of the costs and expenses incurred by the applicant in the
proceedings is the one form of just satisfaction which is not explicitly provided for
in Article 41 of the ECHR. The costs and expenses incurred in order to prevent a
violation of the Convention or to remedy the consequences of a violation thereof
shall be reimbursed. They cannot be covered by the mere statement that the injury
itself constitutes just satisfaction without awarding a monetary sum. The award
relates both to the costs incurred by the applicant before the domestic authorities
and in the proceedings before the ECtHR itself.

In terms of costs payment, the applicants are at a disadvantage as compared to the
States. In order to mitigate this inequality, free legal aid has been established. It is
granted by the ECtHR upon the applicant’s written request or on its own motion.
Legal aid shall be given if it is necessary for the proper conduct of the proceedings
and if the applicant has insufficient means to meet all or part of the costs entailed.
Free legal aid covers the fees of the applicant’s legal representatives as well as other
expenses incurred by the applicant and related to the proceedings.

The Convention does not provide the criteria for affording costs and expenses, but
the issue is settled by the Court in each particular case. Through long-standing
and extensive case law, a four-part test for awarding costs and expenses has been
established. According to that test, the costs must cumulatively fulfill the following
conditions in order to be reimbursed: they were incurred in connection with a vio-
lation of the Convention; they were actually incurred; they are necessary; and they
are reasonable as to quantum.

As regards the procedure, the Court does not award the costs on its own motion or
in excess of the amount claimed by the applicant. A claim for reimbursement can
be made only by the plaintiff in his own name and within the time limit set by the
Court. The request must be accompanied by all the necessary evidence to show that
the costs were actually incurred. The Court may decide on the submitted request in
the principal judgment or postpone this issue and settle it in a separate judgment. If
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the Court has accepted the claim, it awards in the judgment the lump sum covering
all recognized costs. The state must pay the reimbursement within three months
and interest will accrue after the expiry of that period.

Key words: costs and expenses, European Court of Human Rights, European Con-
vention on Human Rights, reimbursement, just satisfaction, free legal aid.
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SECURITY FOR COSTS IN THE 1982 PIL ACT: THE
RESPONSIBILITY OF THE STATE FOR DISCRIMINATION?*

Abstract: The prohibition of discrimination and the right of access to justice
are guaranteed by several international treaties and the national legislation
in force in the Republic of Serbia. In terms of Private International Law, it
could be questioned whether the duty of foreign nationals to provide the
security for costs (cautio judicatum solvi) when initiating a lawsuit still
adequately protects the defendant. In that respect, the issue of possible
breach of the Serbian Constitution by Article 82 of the 1982 PIL Act arises.
Consequently, depending on the response to this issue, there is a general
concern about the responsibility for discrimination, which calls for urgent
amendment of the relevant provision stipulated in the 1982 PIL Act.

Keywords: security for costs, PIL Act1982, discrimination, nationality,
Draft PIL Act 2014.

1. Introduction

The security for costs (cautio judicatum solvi) is a procedural institute of private
international law aimed at protecting the defendant in the cross-border civil or
commercial disputes. Depending on the national legislative solutions, it could
be defined as the possibility to impose the duty to the plaintiff who fails to have
the relevant contact with the forum State (e.g. nationality/domicile/habitual
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residence/property) and to deposit in advance a certain sum of money or some
other property which corresponds to the estimated cost of the proceeding. The
rationale of this procedural institute is to provide for a swift collection of costs
if the plaintiff loses the case.

At the same time, cautio judicatum demonstrates the protective impact on the
defendant’s right to legal protection while conditioning the plaintiff’s right of
access to justice. In the later case, the high amounts of security for costs could
jeopardize this fundamental human right (Vukovi¢, Kunstek, 2005: 157). Hence,
the cautio judicatum solvi has changed from an easy and favoured opportunity
aimed at protecting the defendant into the institute semi grata in cross-border
cases. This reversal is evident from the restrictions of the security for costs
introduced at the international level. Moreover, the security for costs has been
prohibited in the European Union, at least in cases involving the nationals of
the Member States.

In the Serbian Private International Law, the situation on this issue is rather
petrified due to the fact that the relevant provisions of the 1982 PIL Act! have
not been altered. Thus, the security for costs could be imposed on the plaintiff
solely on the ground of his/her foreign nationality. Bearing this fact in mind,
the recent decision of the Belgian Constitutional Court? on the compatibility
of the national rule on cautio judicatum and the constitutional prohibition of
discrimination should draw the attention of the Serbian legislator. The same
question could be made with regard to the 1982 PIL Act provisions on the se-
curity for costs and the Serbian Constitution.? In dealing with this problem, the
authors first analyze the international conventions regulating the security for
costs (which are binding for Serbia), as well as the relevant provisions of the
1982 PIL Act. At the same time, the authors raise the question of justification of
the legislative protection of the Serbian nationals de lege lata in comparison to
the procedural position of aliens as stipulated in the Serbian Constitution and
their right of access to justice. This issue further entails the question whether
the national legislator can condition the access to justice of the foreign plaintiff
solely on the ground of nationality. Even if cautio judicatum is not per se contra-

1 Zakon o reSavanju sukoba zakona sa propisima drugih zemalja, Sluzbeni list SFR]. Br.
43(1982), 72(1982) i Sluzbeni list SR]. Br.46(1996) /The Act on Resolution of Conflict of Laws
with regulations of Other Countries, Official Gazette of the SFRY. No. 43 (1982), 72(1982) and
the Official Gazette of the SRY. No. 46 (1996).

2 Cour constitutionnelle, Arrét n° 135/2018 du 11 octobre 2018, en cause: la question
préjudicielle relative a I'article 851 du Code judiciaire, posée par le Tribunal de commerce
de Liege, division Liege.

3 Ustav Republike Srbije, SluZbeni glasnik RS. Br.98 (2006) / The Constitution of the Republic
of Serbia, Official Gazette of the RS. No. 98 (2006).

96



C. Mapjanosuh, M. XKuBkoBuh | cTp. 95-118

dictory to the right of access to justice, the problem of discrimination could be
borne to mind. Finally, the authors make proposals for the improvement of the
current legislation de lege ferenda.

2. The Security for costs in the Serbian Private International Law

In the Serbian Private International Law, cautio judicatum solvi is regulated
in various legal sources. At the national level, the issue is tackled in Articles
82-84 of the 1982 PIL Act. At the international level, Serbia is bound by several
multilateral international conventions which prescribe the exemption from the
security for costs in all civil and commercial matters or only in certain matters.
Besides, the issue is governed by all bilateral agreements in force in Serbia that
regulate the issue of legal aid in civil matters.

2.1.1. International treaties regulating the security for costs

Inrespect of the multilateral treaties, the security for costs is in general regulated
in the 1954 Hague Convention (which superseded the 1905 Hague Convention),*
and in the 1980 Hague Convention.® Supplementary provisions on the security
for costs may be found in other treaties dealing with specific PIL issues. This
group of conventions includes: the 1980 Child Abduction Convention,® the 1956
New York Convention,” the 1999 Convention concerning International Carriage
by Rail (COTIF),® the 1973 Convention on the Contract for the International

4 Convention on Civil Procedure, Official Gazette of the FPRY - International treaties and
other agreements. No. 6 (1962).

5 Convention on International Access to Justice, Official Gazette of the SFRY - International
treaties. No. 4 (1998). It has replaced the Convention of 17 July 1905 on civil procedure.

6 Convention on the Civil Aspects of International Child Abduction, Official Gazette of the
SFRY - International treaties. No. 7 (1991).

7 Convention on the Recovery Abroad of Maintenance, Official Gazette of the FPRY -
International treaties. No. 2 (1960).

8 Convention concerning International Carriage by Rail (COTIF), Uniform Rules concerning
the Contract of International Carriage of Passengers by Rail (CIV), Uniform Rules Concerning
the Contract of International Carriage of Goods by Rail (CIM), Official Gazette of the SFRY-
International treaties. No. 8 (1984); Protocol of 20.12.1990. for the Modification of the
Convention concerning International Carriage by Rail (COTIF), Official Gazette of the SRY
- International treaties. No. 3 (1993); Protocol of 3 June 1999 for the Modification of the
Convention concerning International Carriage by Rail (COTIF) of 9 May 1980, Official Gazette
of the RS- International treaties. No. 102 (2007).
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Carriage of Passengers and Luggage by Road (CVR)?, and the 1955 Convention
on the Contract for the International Carriage of Goods by Road (CMR).*

Regarding the Hague conventions on PIL, the 1954 Hague Convention and the
1980 Hague Convention prescribe the exemption from the security for costs in
all civil and commercial matters. In the 1954 Hague Convention, the exemption
is conditioned cumulatively by the nationality and the domicile of the plaintiffin
the Contracting States (Art. 17). The 1980 Hague Convention introduces a more
flexible solution which provides that all persons having the habitual residence
in the Contracting State are relieved of cautio judicatum solvi (Art. 14). Unlike
the 1954 Convention, the 1980 Convention explicitly extended the exemption
to the legal persons habitually resident in a Contracting State. As Méller expla-
ins, the 1980 Convention provisions on the security for costs apply only if the
national legislator of a Contracting State obliges the plaintiff or intervening
party to provide the deposit due to their foreign nationality or domicile abroad.
Conversely, if the duty of providing cautio judicatum is of a general nature and,
without exception, equally affects the forum State’s nationals or the plaintiffs
resident or domiciled in this State, then the application of the 1980 Convention
would lead to discrimination. Moreover, it would be contrary to its objective
(Moller, 1983: 282). In both Hague conventions, the exemption is supplemented
through the convention system of facilitating the enforcement of order for costs.
This enforcement is triggered when the plaintiff or intervening party loses the
dispute which subsequently raises the question of payment of costs as well as
the protection of the defendant in whose favour the decision was rendered.

Most of other multilateral treaties regulating the plaintiff’s right of access to
justice in cross-border disputes on the specific issues forbid the depositin even
more generous manner. Thus, the 1956 New York Convention exempts all cre-
ditors initiating the alimony proceedings, regardless of their nationality, domi-
cile or habitual residence (Art. 9). The same idea is followed in the 1980 Child
Abduction Convention. Hence, it prevents the payment of any security, deposit
or bond in the judicial or administrative proceedings falling within the scope
of the Convention for the return of the wrongfully removed or retained child
(Art. 22). The 1999 COTIF Convention envisages that all plaintiffs instituting the
proceedings on the ground of the CIV Uniform Rules, the CIM Uniform Rules,
the CUV Uniform Rules, or the CUI Uniform Rules cannot be required to pay the

9 Convention on the Contract for the International Carriage of Passengers and Luggage by
Road (CVR), Official Gazette of the SFRY- International treaties. No. 8 (1977).

10 Convention on the Contract for the International Carriage of Goods by Road (CMR),
Official Gazette of the FPRY - International treaties. No. 11 (1958).

11 SeeArts. 18 para. 1 and 19 para. 4 of the 1954 Hague Convention, as well as Arts. 14 -17
of the 1980 Hague Convention.
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security for costs (Art. 11). However, in the matter of international carriage by
road, even more stringent conditions are set. According to the 1973 CVR Con-
vention, the plaintiff can be exempted from cautio judicatum if he is a national of
the Contracting State having the residence or the place of business in one of the
Contracting States (Art. 21 para. 5). The same provision is envisaged in Article
31 para. 5 of the CMR Convention. However, in applying the latter, the Serbian
courts have to be cautious due to the substantive mistake made in the official
translation of the CMR Convention into Serbian language.

On the other hand, the bilateral treaties guarantee exemption from cautio judi-
catum solvi to the nationals of the Contracting States,'® or to the nationals who
at the same time have the domicile or residence!* in one of the Contracting Sta-

12 Inthe translation of the CMR Convention into Serbian, provided in the Regulation on the
ratification of the CMR Convention, the substantive mistake was made in terms of residence.
The Regulation uses the term “stalno boraviste” which alludes to habitual residence. However,
the CMR Convention uses the term“residence”. Therefore, the condition on “stalno boraviste”
is more difficult to fulfil than the condition on residence. Consequently, the translated
text which is in the use in Serbia unduly narrows the conditions for exemption. For details
on the difference between habitual residence and residence, see: Stanivukovié¢, Zivkovié,
2015:112-119.

13 Such as: Algeria (Agreement on legal assistance in civil and criminal matters between
SFRY and Algiria, Official Gazette of the SFRY - International Treaties. No. 2 (1981); France
(Agreement on facilitating the application of the Hague Convention on civil procedure of 1
March 1954 between SFRY and republic of France, Official Gazette of the SFRY - appendix.
No. 21 (1971); Iraq (Agreement on legal and judicial cooperation between SFRY and Republic
of Iraq, Official Gazette of the SFRY - International Treaties. No. 1 (1987); Italy (Convention
on mutual legal assistance in civil and administrative matters between FPRY and Republic
of Italy, Official Gazette of the FPRY - appendix. No. 5 (1963); Cyprus (Agreement on legal
assistance in civil and criminal matters between SFRY and Republic of Cyprus, Official Gazette
of the SFRY - International Treaties. No. 2 (1986); Russia (Agreement on legal assistance
in civil, family and criminal matters between FPRY and SSSR, Official Gazette of the FPRY-
International Treaties. No. 5 (1963); Slovakia and Czech Republic (Agreement on regulating
legal relations in civil, family and criminal matters between FPRY and SR Czechoslovakia,
Official Gazette of the FPRY- appendix. No. 13 (1964); Croatia (Agreement on legal assistance
in civil and criminal matters between SRY and Republic of Croatia, Official Gazette of the
SRY - International Treaties. No.1 (1998).

14 Such as: Turkey (Convention on mutual relations in judicial, civil and commercial matters
between the Kingdom of Yugoslavia and Republic of Turkey, Official Gazette. No.26 (1936);
Austria (Agreement on mutual legal transactions between FPRY and Republic of Austria,
Official Gazette of the FPRY- appendix. No. 8 (1955); Bulgaria (Agreement on mutual legal
assistance between FPRY and PR Bulgaria, Official Gazette of the FPRY -International Treaties-
appendix. No.1 (1957); Greece (Convention on mutual legal relations in between FPRY and
Kingdom of Greece, Official Gazette of the FPRY- appendix. No. 7 (1960); Hungary (Agreement
on legal assistance in civil and criminal matters between SFRY and PR Hungary (1968),
amended and supplemented in 1986, Official Gazette of the SFRY - International Treaties.
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tes, or to the plaintiffs domiciled in the Contracting State or having immovable
property in the forum State.'®

In terms of multilateral conventions, the security for costs exemption has been
gradually detached from the plaintiff’s nationality. The treaties are expanding
the scope of persons’ exemption from the duty (thus protecting the plaintiff).
Simultaneously, the provisions of the 1954 Hague Convention and the 1980 Hague
Convention on the enforcement of orders for costs strive to strike a balance on
the second pillar of the right of judicial protection aimed to protect the defendant
who won the case. The same is true for bilateral treaties which (almost as arule)
envisage the special regime for the recognition and enforcement of orders for
costs in the cases when the exemption from the cautio iudicatum was granted.'

2.1.2. The 1982 PIL Act

Although the international conventions in force in Serbia provide a considerable
lists of States where the exemption from the security for costs is guaranteed,’’
the issue still arises in the Serbian jurisprudence.’® According to the 1982 PIL

No. 3(1968), Official Gazette - International Treaties. No.1 (1987), Mongolia (Agreement
on legal assistance in civil, family and criminal matters between SFRY and PR Mongolia,
Official Gazette of the SFRY - International Treaties. No.7 (1982); Poland (Agreement on legal
transactions in civil and criminal matters between FNRY and PR Poland, Official Gazette of
the FPRY - appendix. No. 5 (1963); Romania (Agreement on legal assistance between FPRY
and PR Romania, Official Gazette of the FPRY -appendix. No.8 (1961).

15 Such as: the United Kingdom (Convention between the Kingdom of Yugoslavia and the
United Kingdom regulating mutual assistance in proceedings on civil and commercial matters
pending before relevant judicial authorities, Official Gazette. No. 116(1937).

16 See supra ft. 14-16.

17 Seesupra ft. 14-16. The diplomatic reciprocity based on the multilateral treaties binding
for Serbia includes 39 Contracting States of the COTIF Convention, 55 Contracting States of
the CMR Convention, 8 Contracting States of the CVR Convention, 100 Contracting States
of the 1980 Child Abduction Convention and 63 Contracting States of the 1956 New York
Convention, as well as all the Contracting States of the 1954 Hague Convention which did
not ratify the 1980 Hague Convention (26).

18 In the Serbian jurisprudence, it is not unusual to find decisions rendered upon the
request for the security for costs: e.g.: ReSenje Viseg trgovinskog suda (Decision of the
Higher Commercial Court) PZ. 9186/2007(1) od 22.11.2007. ; ReSenje ViSeg trgovinskog
suda (Decision of the Higher Commercial Court), PZ. 7628/2004 od 6.12.2004.; ReSenje
Privrednog apelacionog suda (Decision of the Commercial Court of Appeal)), PZ 2616/2017
od 17.5.2017; ReSenje ViSeg trgovinskog suda (Decision of the Higher Commercial Court),
XVIII PZ. 13836/2005 od 7.2.2006.; ReSenje Privrednog apelacionog suda (Decision of the
Commercial Court of Appeal), PZ.10770/2011(1) od 1.8.2012. According to the data provided
by the Ministry of Justice of the Republic of Serbia, in 2019, the court asked for information
on the reciprocity in terms of the security for costs in 17 cases.
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Act, when a foreign citizen or stateless person who is not domiciled in Serbia
institutes the court proceedings, he/she is obliged to deposit security for costs
atthe defendant’s request. The defendant has to submit the request no later than
the preparatory hearing. If the preparatory hearing has not been held, then the
request has to be submitted at the first hearing on the merits before the defen-
dant pleads to the merits, or as soon as he has learned that there are conditions
for requesting the security for costs. The security for costs is usually provided
in money, but the court may approve another suitable form. The plaintiff who
is a foreign national could be exempted from the security on the ground of the
reciprocity which could be diplomatic or factual (Art. 82 of the PIL Act 1982).
However, in some cases, the fulfilment of the reciprocity condition is not easy
to determine. From the viewpoint of the legal system (such as Serbian) insisting
on the nationality alone, it may be difficult to appraise whether the factual re-
ciprocity has been established if the plaintiff’s national State does not attach
the exemption to the nationality but rather to the territorial connecting factor
(domicile, habitual residence, residence or property).

Besides the general rule regarding the foreign nationality, the 1982 PIL Act also
prescribes that cautio iudicatum is excluded if the plaintiff enjoys the right of
asylum in Serbia. Further on, the security cannot be requested in some types of
disputes as expressly listed in the 1982 PIL Act. It includes the claim related to
the plaintiff’s receivable arising from his contract of employment in Serbia. The
exemption applies also in marital disputes, or paternity or maternity disputes,
or in case of maintenance obligations. Finally, cautio cannot be requested if the
case involves an action upon a bill of exchange or cheque, or a counterclaim or
issuance of a payment order (Art. 83 of the PIL Act 1982).

3. The justification of the 1982 PIL Act’s solutions
in terms of the Serbian Constitution

Before the discussion on the (non)discriminatory nature of the conditions set in
the 1982 PIL Act, it should be noted that the security for costs, as a procedural
institute, does not per se imply the denial of justice (Palombino, 2018: 70). As it
was stressed, in cross-border cases, the ratio of the protection of the defendant
who even does not have to be a national of the forum State (Vukovi¢, Kunstek,
2005:155). The enforcement of the order for cost could depend on its recognition
and enforcement in the State where the plaintiff has assets. In order to avoid
this cumbersome situation, the security for costs could be justified. Although
the institute is not contradictory to the right of access to justice, the conditions
upon which it could be imposed have to be in line with the non-discrimination
principle.
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The prohibition of discrimination is introduced at the international level and
in Serbian law. With regard to the international treaties binding for Serbia, the
discrimination based on the nationality which may interfere with the right of
access to justice or the equality before the law is envisaged in the UN Charter,"
the Universal Declaration of Human Rights,?’ the International Covenant on
Civil and Political Rights,?! and the European Convention for the Protection of
Human Rights and Fundamental Freedoms,?? including Protocol No. 12 to the
Convention.?

At the national level, the Serbian Constitution introduces the prohibition of the
direct or indirect discrimination based on the nationality, among other groun-
ds.** Moreover, the Constitution guarantees to everybody the right of access
to independent, impartial court as well as the right of a fair trial, including the
judicial protection of the human or minority rights envisaged in the Constitu-
tion.?® The fact that the non-discriminatory principle is set in the Constitution
allows for the direct application of the rights guaranteed in the Constitution.
The human rights, including the right of access to justice, guaranteed by the
rules of international law and confirmed by international treaties and statutory
provisions, apply directly (Tasi¢, 2016: 134). Moreover, the non-discriminatory

19 Art. 55 para. 1(c) of the Charter calls for the universal respect of human rights and
fundamental freedoms.

20 Art. 2 of the Universal Declaration envisaged that “everyone is entitled to all the rights
and freedoms set forth in this Declaration, without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status.” Moreover, Art. 7 UDHR states that “all are equal before the law and
are entitled without any discrimination to equal protection of the law. All are entitled to equal
protection against any discrimination in violation of this Declaration and against any incitement
to such discrimination” (emphasized by the authors).

21 Art.26 ofthe 1966 Covenant prescribes that “All persons are equal before the law and are
entitled without any discrimination to the equal protection of the law. In this respect, the law
shall prohibit any discrimination and guarantee to all persons equal and effective protection
against discrimination on any ground such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status” (emphasized by
the authors).

22 Art. 14 of the ECHR specifies that “the rights and freedoms set in the Convention shall
be secured without discrimination on any ground such as ... national or social origin...”

23 Art. 1 of the Protocol No. 12 introduces the general prohibition of discrimination,
complementing the provision of Art. 14 of the ECHR which entails the prohibition in terms
of the right guaranteed by the Convention.

24 Art. 21 ofthe Constitution of the Republic of Serbia, Official Gazette of the RS. No.98 (2006).
25 Arts. 22 and 32 para. 1 of the Constitution.
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principle is part of the Serbian public policy in Private International Law.?¢ The
Anti-Discrimination Act?” envisages the equal right to legal protection, irrespec-
tive of personal properties.?® In the civil court proceedings, the courts cannot
refuse to decide on the claim if it has jurisdiction, while the parties enjoy the
right of legal, equal and fair protection of their rights (Art. 2 of the Contentious
Proceedings Act).? This duty equally refers to the plaintiff of Serbian or foreign
nationality (Stanivukovié, Zivkovié, 2015; 150). However, the distinction has
been made between the right of access to justice as a universal right and the
right to file a claim which does not necessarily calls for the equality between
the forum State’s nationals and aliens (Jaksi¢, 2016: 262).

In that respect, one could question the justification of imposing the duty to
deposit security for costs solely on the ground of foreign nationality which is
envisaged in the 1982 PIL Act. As already noted, the main purpose of cautio
iudicatum is to prevent the situation when the plaintiff does not have sufficient
property in the forum State, which raises the concerns whether the order for
costs against the plaintiff could be enforced abroad (Palambino, 2018: 70). The
rules of the 1982 PIL Act preclude the court from releasing the plaintiff from
the duty to deposit the security without breaking the law, even if he/she has the
assets in Serbia. Although absurd, this outcome is inevitable.?’ The court can
decide on the exemption only if the requirement of reciprocity is fulfilled. Still,
even when the international treaty has to be applied exempting the plaintiff of
cautio judicatum, the courts prefer to order the security for costs.?!

Since the discrimination entails the unjustified different position of the persons
in the same or similar situation,*? it should be borne to mind that the relevant
provision of the 1982 PIL Act produces precisely this effect. Unlike foreign
plaintiffs instituting a contentious proceeding in Serbia, the plaintiffs who are
Serbian nationals living abroad would be in a more favourable position. Re-
gardless of whether the plaintiff from this category has assets in Serbia, he/

26 Art. 4 of the 1982 PIL Act envisages a narrow definition of the Serbian public policy
which includes the constitutional principles.

27 The Anti-Discrimination Act, Official Gazette RS. No. 22(2009).
28 Art. 4 of the Anti-Discrimination Act.

29 The Contentious Proceedings Act, Official Gazette RS No. 2 (2011),49(2013), 74 (2013),
55 (2014), (87) 2018.

30 For the critique, see: Jaksi¢, 2016: 266; Stanivukovi¢, Zivkovié, 2015: 154 (in the context
of the plaintiff’s domicile in Serbia).

31 Resenje ViSegtrgovinskogsuda (Decision of the Higher Commercial Court), Pz.11892/2005
0d 07.02.2006. and ResSenje Viseg privrednog suda (Decision of the Higher Commercial Court),
Pz.1032/2001 od 22.02.2001. See Jaksi¢, 2016: 266, ft. 896.

32 Art. 2 para. 1 (1) of the Anti-Dicrimination Act.
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she will not be obliged to deposit any security. Consequently, cautio judicatum
becomes an inefficient way to protect the defendant who won the case due to
the fact that the enforcement of the order for costs abroad is equally uncertain,
as it would be if the plaintiff were an alien. Moreover, the plaintiffs possessing
another nationality besides the Serbian one would be also exempt from the duty
to pay the security for costs due to the principle of exclusiveness of the natio-
nality of the forum State (the PIL Act, 1982, Art. 11 para. 1). In the age of mass
migration, it may happen that the plaintiffs who are Serbian nationals do not
have any assets in Serbia because they moved and settled abroad. At the same
time, the plaintiff could be born abroad, living his/her all life abroad without
any contacts with Serbia, but still having Serbian nationality due to the ius san-
guinis principle.*® In these circumstances, the plaintiff actually does not have
to have any substantial link with Serbia except for the Serbian nationality. In
terms of cautio judicatum solvi, even this “paper-based nationality” could serve
as a ground for an absolution from cautio judicatum.?* This unequal treatment
constitutes at least indirect discrimination.*®

When assessing whether the effects of such provision are disproportionate, the
standpoint of the ECtHR on this issue has to be taken into consideration. As it
was previously mentioned, the ECHR envisages the right to a fair trial (Article
6) which comprise the right of access to justice. Although crucial, this right
is not absolute. Thus, it could be limited by the national legislation as long as
these restrictions do not produce a negative effect on the essence of this right.
Consequently, the State enjoys a margin of appreciation in this respect, but the
ECtHR has the final word in evaluating whether there is a compliance with the
requirements of the Convention.?® The limitation could be of financial nature,
which confirms that the security for costs does not per se lead to the denial of
justice.®” In the case Mogielnicki v. Poland,*® the European Court found that:

33 The ius sanguinis principle is one of the grounds for acquiring Serbian nationality
according to Art. 7 of the Nationality Act of the Republic of Serbia, Official Gazette of the RS.
No. 135 (2004), 90 (2007) and 24 (2018).

34 The problem of the so called “paper-based” Serbian nationality is not the exclusiveness
of the security for costs but rather the common issue of the 1982 PIL Act. See in detail:
Marjanovi¢, 2013: 404.

35 See CJEU explanation of indirect discrimination in Case 152/73 Sotgiu v. Deutsche
Bundespost, Judgment of 12 February 1974. (Etinski, 2015: 42.)

36 ECtHR judgments in Kreuz v. Poland of 19 June 2001, and VM. v. Bulgaria, 45723/99 of
8 June 2006.

37 On the interpretation of the denial of justice in the cross-border cases, see Palombino,
2018: 62-64 and the literature referred therein.

38 The ECtHR judgment is available in French: Affaire Mogielnicki c. Pologne (Requéte
no 42689/09), Arrét du 15 septembre 2015.
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“Dans I'ensemble de ces affaires, la Cour a toutefois vérifié siles limitations ap-
pliquées n'avaient pas restreint l'accés ouvert au justiciable d'une maniére ou
a un point tels que le droit s’en était trouvé atteint dans sa substance méme.”
(Affaire Mogielnicki c. Pologne (Requéte no 42689/09), Arrét du 15 septembre
2015, para. 49)

In terms of cautio judicatum, the ECtHR has found that its nature serves the
legitimate aim, which is the prevention of the defendant from being confronted
with the impossibility of recovering the costs of the proceeding.?® Nevertheless,
it does not mean that any condition set in order to impose the security for costs
could be acceptable.

In that regard, the recent decision of the Belgian Constitutional Court may ser-
ve as a guiding principle for the amendments of 1982 PIL Act’s rule on cautio
judicatum. In 2015, the Commercial Court of Liege (le Tribunal de commerce de
Liége) was seized in the litigation between the “Groupinvest-Liege” partners. By
judgment of 6 October 2017 in the matter of G.J. et M.B. contre la SNC “Groupinvest-
Liége” en liquidation et autres,*® the Commercial Court of Liége submitted a
request for a preliminary ruling to the Constitutional Court*! because the defen-
dants had raised an exception based on Article 851 of the Belgian Code judiciaire.
According to Article 851 of the Belgian Code judiciaire, all foreign plaintiffs or
intervening party have to deposit security for costs upon the request of the
Belgian national. In the “Groupinvest-Liege” case, two plaintiffs were domici-
led in Ecuador, and they did not have any property in Belgium anymore. The
Commercial Court of Liége stated that the purpose of the cautio judicatum solvi
is to protect the Belgian nationals against unfounded trial. This provision is ba-
sed on the presumption that the foreign plaintiff having no property in Belgium
could not pay the costs of the proceeding.*?

The Belgian Constitutional Court noted that Article 851 of the Code judiciaire
does not refer to the hypothesis of a Belgian claimant (a legal person or natural

39 The ECtHR Judgment in the case Tolstoy Moloslavsky v. United Kingdom (Application
no. 18139/91) of 13 July1995, paragraph 61.

40 G.J. et M.B. contre la SNC “Groupinvest-Liége” en liquidation et autres. Arrétn° 135/2018
du 11 octobre 2018, p. 14.

41 The question was as follows: “Does Article 851 of the Code judiciare violate the
constitutional principles of equality and non-discrimination if it has the effect of treating
differently a Belgian defendant as opposed to a foreign plaintiff and a Belgian defendant as
opposed to a Belgian plaintiffliving or established abroad, who has no assets in Belgium, so
that the Belgian defendant has no guarantee that this plaintiff will be able to face a decision
rendered against him?” G.J. et M.B. contre la SNC “Groupinvest-Liége en liquidation et autres”,
Arrétn® 135/2018 du 11 octobre 2018, p. 2.

42 G.].et M.B. contrela SNC “Groupinvest-Liége...”, Arrétn°® 135/2018 du 11 octobre 2018, p. 7.
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person), who would be domiciled or seated in a third State without having any
assets in Belgium.*® The Constitutional Court found that the Belgian defendant,
who was brought before a court by a person having no assets in Belgium and
seated abroad, would be exposed to the same risks even if the plaintiff were
Belgian.** Therefore, the Court stated that the provision on cautio judicatum
in Code judiciaire deals differently with the plaintiff’s nationality, without ta-
king into account the plaintiff’s solvency situation in Belgium.*> As a result, the
Constitutional Court rendered the decision that this provision breaches the
constitutional prohibition of discrimination and the principle of equality of the
Belgian nationals before the law.*¢

The resemblance between Article 851 of the Belgian Code judiciare and Article
82 of the Serbian PIL Act is striking. In the event when the case involves the
plaintiff of a foreign nationality and the intervening party of Serbian nationality,
pursuant to Art. 82 of the 1982 PIL Act, the alien would be obliged to deposit the
security while the Serbian national would be automatically exempted from this
duty even if he/she has no assets in Serbia. However, the main purpose of the
cautio iudicatum is not to punish the alien who initiated the lawsuit but rather
to establish the certainty of the prospective enforcement of the order for costs.
If the plaintiff is a national of a forum State but lives abroad and has no assets
in the forum State, then the defendant is left unprotected. As a result, cautio
iudicatum becomes meaningless. Even more, the different treatment is discri-
minatory on the ground of nationality since it produces negative effect on the
essence of the right of access to justice. Hence, the proceeding on the review of
the constitutionality of Article 82 of the 1982 PIL Act could be initiated before
the Serbian Constitutional Court.*’

4. Conclusion

As we have seen, the provision of Article 82 of the 1982 PIL Act could not be left
in force without breaching the principle of non-discrimination, as envisaged

43 Arrétn®135/2018 du 11 octobre 2018, p. 8.

44 Arrétn®135/2018 du 11 octobre 2018, p. 10.

45 Arrétn®135/2018 du 11 octobre 2018, p. 10.

46 Arrétn°®135/2018 du 11 octobre 2018, p. 10. Arts. 10 and 11 of the Belgian Constitution.
The Constitutional Court imposed the duty to enact a new legislation (by 31 August 2019)
to end the discrimination. The abrogation of the relevant provision on cautio judicatum
was proposed even before the Constitutional Court judgment was rendered. Proposition de
loi abrogeant les articles 851 et 852 du Code judiciaire instituant l'exception de la caution de
l'étranger demandeur (déposée par Z. Genot et T. Van der Straeten), 2010.

47 Art. 50 of the Constitutional Court Act, Official Gazette of the RS. No. 109 (2007), 99
(2011), 18 (2013)...40(2015). No. 109 (2007), 99 (2011), 18 (2013)...40(2015).
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in Article 21 of the Serbian Constitution and other national and international
legal acts. The arguments correspond perfectly to those analysed in the de-
cision of the Belgian Constitutional Court. Hence, it raises another dilemma:
what solution should replace the current one? In that regard, we should bear in
mind the rationale of the security for costs as well as the rules adopted in the
comparative Private International Law. In terms of the latter, the 1980 Hague
Convention has had an impact on the legislation of its Contracting States. The
cautio judicatum is still envisaged in the legislation of nine Contracting States,*®
while eleven States do not request the security for costs.* In regard of the 17
non-Contracting States which took part in a survey carried out by the Hague
Conference on Private International Law, cautio judicatum is still very much alive
as a procedural institute, considering that only five States do not impose this
duty.>® However, nationality is not often used as a condition. Most of the States
envisage some other criterion (habitual residence, domicile, seat, residence or
property located abroad).5!

When it comes to the States established after the dissolution of the SFRY, most
of them have kept the same provision as the 1982 PIL Act in spite of fact that
this Act is still applied only in Serbia and Bosnia and Herzegovina. The Repu-
blic of North Macedonia made a slight change in comparison with the 1982 PIL
Act, envisaging the same conditions but excluding the legal persons (Deskoski,
2008: 455).52 In the new Croatian PIL Act, the security for costs is imposed on
the plaintiff who is not Croatian or a national of other EU State, or the State that
is Party to another international treaty abolishing the security for costs. If this
plaintiff has a domicile or seat in a non-EU State or in a non-Contracting State,
he/she is obliged to provide security upon the defendant’s request (Art. 61 para.

48 These states are: Bosnia and Herzegovina, Croatia, Cyprus, Czech Republic, Estonia,
Luxembourg, Serbia, Slovakia, and Sweden (Permanent Bureau, 2009: 7).

49 These states are: Brazil, Bulgaria, Finland, France, Lithuania, Malta, the Netherlands,
Poland, Romania, Slovenia, and Spain (Permanent Bureau, 2009: 7).

50 These states are: Australia, El Salvador, Portugal, Sri Lanka, and Ukraine. On the other
hand, this duty is still imposed in the legislation of Argentina, Belgium, Canada, Denmark,
Germany, Hungary, Japan, Malaysia, Monaco, Norway, Russia, and the USA. The survey was
taken by the Permanent Bureau of the Hague Conference on Private International Law
(Permanent Bureau, 2014: 14-19).

51 It includes Cyprus, Czech Republic, Estonia, Slovakia, and Switzerland. (Permanent
Bureau, 2014: 26-27.)

52 3akoHOT 3a Mel'yHapo/HO NpUBATHO NpaBo, CayscbeH secHUK Ha Penybauka MakedoHuja.
Bp.87 (2007). 3akoH 3a U3MEHYBake U J0N0JHYBake, CayxicbeH secHuk Ha PM. bp.156 (2010)
(Private International Law Act, Official Gazette. No. 87 (2007) with amendments of 2010,
Official Gazette. No. 156 (2010).
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1, the Croatian PIL Act 2017).%® The Montenegrin PIL Act and the Slovenian PIL
Actrely completely on the 1982 PIL Act (Art. 137, the Montenegrin PIL Act 2014;
Art. 90, the Slovenian PIL Act 1999).>* In all other States, except Croatia, the
legislation on the security for costs is discriminatory as well.>®

In respect of the possible solution de lege ferenda, the 2014 Draft PIL Act of the
Republic of Serbia®® brings a significantly different rule by introducing the ha-
bitual residence of the plaintiff in Serbia as a criterion for exempting him/her
from the security (Art. 31). By providing the habitual residence of the plaintiff
as a criterion, the Draft PIL Act places the foreign and Serbian nationals on equal
footing. As aresult, every plaintiff who does not have habitual residence in Ser-
bia would be obliged to pay the security for costs upon the defendant’s request
regardless of his/her nationality. In addition, the Draft PIL Act corrects the error
made in Article 82 of the 1982 PIL Act in respect of stateless persons. Instead
of habitual residence, the current Act prescribes domicile*”, in case of breach
of the Convention relating to the Status of Stateless Persons (Art. 16 paras. 2
and 3 of the Convention on the Status of Stateless Persons, 1954).°8 Further on,
in case of refugees, the 2014 Draft PIL Act makes a referral to the Convention
relating to the Status of Refugees with its Protocol.*

Taking into consideration the other territorial factors which could be stipulated
as a condition for the exemption from cautio judicatum, domicile would not be
as adequate as habitual residence. The requirements which have to be met for a
foreign national to establish his/her domicile in Serbia are very strict. Pursuant

53 Zakon o medunarodnom privatnom pravu, Narodne novine. br. 101 (2017) / Private
International Law Act, Official Gazette of Croatia. No. 101 (2017).

54 Zakon o mednarodnem zasebnem pravu in postopku - ZMZPP (The PIL Act), Uradni list
RS. St. 56 (1999); Sluzben vesnik na Republika Makedonija. No. 87 (2007). Sluzbeni list CG.
Br.1(2014).

55 Cautio judicatum solvi violates Articles 14, 15, 22 and 23 of the Slovenian Constitution;
Articles 17,19 and 24 of the Montenegrin Constitution; Art. 2(4) of the Constitution of Bosnia
and Herzegovina; Art. 29 of the Constitution of North Macedonia.

56 NacrtnovogZakonaomedunarodnom privatnom pravu Republike Srbije, jun 2014 (The
Draft on the new Private International Law Act of the Republic of Serbia, June 2014). Retrieved
21.11.2019. from https://www.mpravde.gov.rs/obavestenje/6274/konacna.

57 The PIL Act, 1982, Art. 82 para. 1.

58 Convention relating to the Status of Stateless Persons, Official Gazette of the FPRY-
supplement No. 9 (1959).

59 Convention relating to the Status of Refugees, Official Gazette of the FPRY); Official
Gazette of the SFRY-appendix. International Treaties, No. 15 (1967)/ Protocol on the Status
of Refugees, Official Gazette of the SFRY -supplement. No. 7 (1960).
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to the new Foreigners Act,® the Ministry of Internal Affairs can grant a domicile
permit to a foreigner: a) who has been living continuously in Serbia for more than
five years on the basis of a temporary stay permit; or b) who has been married
for at least three years to a national of the Republic of Serbia or to a foreigner
who has a domicile permit; or ¢) who is a minor, temporarily staying in Serbia, if
one of his/her parents is a national of the Republic of Serbia or a foreigner who
has a domicile permit, with the consent of the other parent; or d) who has his
origins in Serbia (Arts. 67 and 68 of the Foreigners Act 2018). Exceptionally, a
domicile permit may also be granted to foreigners whose temporary stay has
been permitted, but only if it may be justified by humanitarian reasons, or if the
interests of the Republic of Serbia prevail (Art. 68 para. 1(4) of the Foreigners Act
2018). Hence, some foreign nationals do not fulfil the conditions despite the fact
that they actually have been living in Serbia for many years (Marjanovi¢, 2016:
99-101). On the other hand, Serbian nationals living abroad could keep their ID
cards proving their domicile in Serbia, which would allow for the exemption from
the security for costs.®! If the new provision on the security for costs would rely
on the domicile, it could still make the discrimination possible, thus causing the
breach of the Constitution once again.

The other possibility is to condition the exemption from the security for costs
with possession of property located in Serbia, whose amount could cover the
costs of the proceeding. This criterion could be envisaged as an alternative to
the habitual residence. The habitual residence presupposes that the person has
assets in the State where he/she resides,®? since it is the State in which he/she
has the centre of interests, taking into consideration all the circumstances of
personal or business nature which indicate more durable connections with that
State or the intention to establish such connections.®® Moreover, the habitual
residence could include legal persons as well,** who are also obliged to deposit
the security for costs as aresult of the interpretation of the courts.® Despite the
fact thatitis hard to anticipate the situation in which the habitual residence could

60 The Foreigners Act, Official Gazette of the RS, No. 24 (2018) and 34 (2019).

61 The Acton the domicile and residence of the RS citizens envisages the possibility declare
the domicile as passive when a Serbian national does not live at the address stated in the ID
card, but this solution has its own flaws. See Art. 18 of the Act on Domicile and Residence of
RS Citizens, Official Gazette RS, No. 87 (2011).

62 On the habitual residence, see Limante, 2018: 160-182. For the general overview, see
especially Richez-Pons, 2004: 409-468.

63 Inthat sense, see Art. 6 of the 2014 Draft PIL Act.
64 See Art. 7 of the 2014 Draft PIL Act.

65 ReSenje ViSegtrgovinskog suda (Decision of the High Commercial Court), PZ.8563/2003
0d 22.12.2003.
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exist without having property located in that State, the property alone could be
acquired irrespective of the habitual residence. Thus, the plaintiff could have
assets in Serbia while he/she habitually resides elsewhere. The property crite-
rion could serve as an alternative to the habitual residence in the prospective
provision on cautio judicatum. Although the inclusion of the property criterion
could be further discussed in the process of amending Article 82 of the PIL Act,
the prolonged breach of the Constitution and the principle of non-discrimination
by keeping the status quo certainly cannot be supported. Otherwise, the State
can be brought to the ECtHR for breaching the prohibition of discrimination.
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Republike Kipar/ Agreement on legal assistance in civil and criminal matters
between SFRY and Republic of Cyprus, Sluzbeni list SFR] - Medunarodni ugovori.
Br. 2 (1986).

Ugovor o pravnoj pomoc¢i u gradanskim, porodi¢nim i krivi¢nim stvarima izme-
du FNR] i SSSR-a/ Agreement on legal assistance in civil, family and criminal
matters between FPRY and SSSR, Sluzbeni list SFR]. Br. 5 (1963).

Ugovor o regulisanju pravnih odnosa u gradanskim, porodi¢nim i krivicnim
stvarima izmedu SFR] i SR Cehoslovacke Agreement on regulating legal relati-
ons in civil, family and criminal matters between FPRY and SR Czechoslovakia,
Sluzbeni list SFR]- dodatak. Br. 13 (1964).

Ugovor izmedu SR] i Republike Hrvatske o pravnoj pomoc¢i u gradanskim i kri-
vi¢nim stvarima/ Agreement on legal assistance in civil and criminal matters
between SRY and Republic of Croatia, Sluzbeni list SR] - Medunarodni ugovori.
Br. 1 (1998).

Ugovor o uzajamnom pravnom saobracaju izmedu FNR] i Republike Austrije/
Agreement on mutual legal transactions between FPRY and Republic of Austria,
SluZbeni list FNR]-dodatak.Br.8(1955).

Ugovor o uzajamnoj pravnoj pomoc¢i izmedu FNR] i NR Bugarske/Agreement
on mutual legal assistance between FPRY and PR Bulgaria, Sluzbeni list FNRJ-
dodatak. Br. 1 (1957).

Ugovor o pravnoj pomo¢i u gradanskim i krivicnim stvarima izmedu SFR] i NR
Madarske (1968) saizmenama i dopunama (1986)/ Agreement on legal assistan-
cein civil and criminal matters between SFRY and PR Hungary (1968), amended
and supplemented in 1986, Sluzbeni list SFR]-dodatak. Br. 3(1968), Sluzbeni list
SFRJ- Medunarodni ugovori. Br.1 (1987).

Ugovor o pruZanju pravne pomoc¢i u gradanskim, porodi¢nim i krivié¢nim stvari-
ma izmedu SFR] i Mongolske Narodne Republike/Agreement on legal assistance
in civil, family and criminal matters between SFRY and PR Mongolia, SluZbeni
list SFRJ-Medunarodni ugovori. Br.7 (1982).

Ugovor o pravnom saobracdaju u gradanskim i kriviénim stvarima izmedu FNR]
i NR Poljske/ Agreement on legal transactions in civil and criminal matters
between FPRY and PR Poland, SluZbeni list FNRJ-dodatak. Br. 5 (1963).
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Ugovor o pravnoj pomo¢i izmedu FNR] i Rumunske Narodne Republike/Agree-
ment on legal assistance between FNRY and PR Romania, SluZbeni list FNRJ-
dodatak. Br.8 (1961).

National legislation

Belgian Constitutional Court, Arrét n°® 135/2018 du 11 octobre 2018, en cause:
la question préjudicielle relative a I'article 851 du Code judiciaire, posée par le
Tribunal de commerce de Liege, division Liége. Published in Revue belge de droit
international privé, 4/2018.

Ustava Republike Slovenije (Constitution of the Republic of Slovenia), Urad-
ni list RS, $t. 33/91-1, 42/97, UZS68, 66/00, UZ80, 24/03, UZ3a, 47, 68, 69/04,
UZ14, 69/04, UZ43, 69/04, UZ50, 68/06 , UZ121,140,143, 47/13, UZ148, 47/13,
UZ90,9799 in 75/16, UZ70a.

Ustav Crne Gore (Constitution of the Republic of Montenegro), Sluzbeni list CG.
Br. 1(2007) i 38(2013) - Amandmani [-XVI)

Ustav Bosne i Hercegovine (Constitution of Bosnia and Herzegovina), Aneks [V
Opsteg okvirnog sporazuma za mir u Bosni i Hercegovini, Sluzbeni glasnik BiH.
Br. 25(2009) - Amandman I.

Ustav Republike Srbije (Constitution of the Republic of Serbia), SluZbeni glasnik
RS. Br. 98 (2006).

YcraB Ha Peny6snka CeBepHa Makejonuja (Constitution of North Macedonia),
Sluzben vesnik. 2019.

Zakon o reSavanju sukoba zakona sa propisima drugih zemalja (The Act on Re-
solution of Conflict of Laws with regulations of Other Countries), SluZbeni list
SFRJ. Br. 43(1982), 72(1982) i Sluzbeni list SR]. Br. 46 (1996).

Zakon o zabrani diskriminacije Republike Srbije (The Anti-Discrimination Act),
Sluzbeni glasnik RS. Br. 22 (2009).

Zakon o parni¢nom postupku (The Contentious Proceedings Act), SluZbeni gla-
snik RS. Br. 2 (2011), 49(2013), 74 (2013), 55 (2014), (87) 2018.

Zakon o Ustavnom sudu (Constitutional Court Act), Sluzbeni glasnik RS. Br.
109 (2007), 99 (2011), 18 (2013)...40(2015). No. 109 (2007), 99 (2011), 18
(2013)...40(2015).

Zakon o mednarodnem zasebnem pravu in postopku - ZMZPP (Private Inter-
national Law Act of Slovenia), Uradhni list RS. St. 56 (1999);

3aKoHOT 3a Mel'yHapoIHO NMpuBaTHO npaso (Private International Law Act),
CayacbeH secHuk Ha Peny6auka MakedoHuja. bp. 87 (2007), with amendments of
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2010: 3aKoH 3a U3MeHyBakE U JA0NOJHYBake, Caysxcben secHuk Ha PM. 5p.156
(2010)

Zakon o medunarodnom privatnom pravu Crne Gore (Private International Law
Act of Montenegro), Sluzbeni list CG. Br. 1 (2014).

Zakon o medunarodnom privatnom pravu Hrvatske (Private International Law
Act of Croatia), Narodne novine. Br. 101 (2017)

Zakon o strancima (the Foreigners Act), SluZbeni glasnik RS, Br. 24 (2018) and
34 (2019).

Zakon o prebivalistu i boraviStu gradana Republike Srbije (Act on the domicile
and residence of the RS citizens), Sluzbeni glasnik RS, Br. 87 (2011)

Nacrt novog Zakona o medunarodnom privatnom pravu Republike Srbije, jun
2014 (Draft on the new Private International Law Act of the Republic of Serbia).
Retrieved 21.11.2019. from https://www.mpravde.gov.rs/obavestenje/6274/
konacna

Case-Law

Affaire Mogielnicki c. Pologne (Requéte no 42689/09), Arrét du 15 septembre
2015

Cour constitutionnelle, Arrét n°135/2018 du 11 octobre 2018, en cause: la question
préjudicielle relative a l'article 851 du Code judiciaire, posée par le Tribunal de
commerce de Liege, division Liege. Published in Revue belge de droit international
privé, 4/2018

Case C-152/73 Sotgiu v. Deutsche Bundespost, Judgment of the CJEU of 12 Febru-
ary 1974.

Case C-323/95, Judgment of the Court (Sixth Chamber) of 20 March 1997 in David
Charles Hayes and Jeannette Karen Hayes v Kronenberger GmbH.

Case C-122/96, Judgment of the CJEU of 2 October 1997, Stephen Austin Saldanha
et MTS Securities Corporation et Hiross Holding AG.

ECtHR case Kreuz v. Poland, Judgment of 19 June 2001.
ECtHR case VM. v. Bulgaria, Judgment of 8 June 2006.

ECtHR case Tolstoy Moloslavsky v. United Kingdom, Judgment of 13 July1995
(Appl. no. 18139/91)

Resenje Viseg trgovinskog suda, (Decision of the Higher Commercial Court) Pz.
9186/2007(1) od 22.11.2007. godine, Sudska praksa trgovinskih sudova - Bilten
br. 4/2007.
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Resenje ViSeg trgovinskog suda (Decision of the Higher Commercial Court), PZ.
7628/2004 od 6.12.2004. godine.

Resenje Privrednog apelacionog suda (Decision of the Commercial Court of
Appeal)), PZ 2616/2017 od 17.5.2017. godine, Sudska praksa privrednih sudova
- Bilten br. 4/2017.

Resenje Viseg trgovinskog suda (Decision of the Higher Commercial Court),
XVIII PZ. 13836/2005 od 7.2.2006. godine.

ReSenje Privrednog apelacionog suda, (Decision of the Commercial Court of
Appeal), Pz.10770/2011(1) od 1.8.2012. godine.

Resenje ViSeg trgovinskog suda (Decision of the Higher Commercial Court), PZ.
11892/2005 od 07.02.2006. godine.

ResSenje Viseg privrednog suda (Decision of the Higher Commercial Court), PZ.
1032/2001 od 22.02.2001. godine.

Resenje ViSeg trgovinskog suda (Decision of the High Commercial Court), PZ.
8563/2003 od 22.12.2003., Sudska praksa trgovinskih sudova - Casopis za pri-
vredno pravo, 1/2004, str. 21.
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Jp Carvwa Mapjanosuh,

Jloyenm I[IpasHoez ghakysamema,
Yuueepsumem y Huuy

/Ip Mupko Kuekoeuh,

PedosHu npogpecop llpasHoz pakynamema,
Ynusepsumem y Huuty

AKTOPCKA KAYIIMJA H 3PC3 - OATOBOPHOCT
JAPKABE 3A I[HCKPUMHHALIH]Y?

Pe3ume

Hako ycmaHosa akmopcke kayyuje cama no cebu Huje y cynpomHocmu ca
npasom cmpaHaya Ha npucmyn cydy, oHa Modxce udazeamu dpyze jedHaKo
HezamusgHe nocseduye. Y 3agucHocmu od moza Kako je ypeheHa, Modxce sodumu
u Kpwersy 3abpaHe duckpumuHayuje u Yemasa Penybauke Cpbuje. Hamemarbem
06e36ehera NapHUYHUX MPOWKOBA CAMO CMPAHUM OPHCAB/LAHUMA 63 UKAKBUX
dodamHux Kpumepujyma (u3y3es ysajamHocmu), domahu dpicas/baHu Koju
Jcuee y UHocmpaHemay a Hemajy umosuHy y Cpbuju HeonpagdaHo ce cmas/vajy y
npusu./1e208aHu n0a0%caj. Tak8o 3aKOHCKO pellerbe 06eCMUU/bABA C8PXY AKMOPCKe
kayyuje. TysceHoe, 3602 Yuje 3awmume ce akmopcka kayyuja yeoou, je0Hako muwmu
HeusgecHOCM y noz2/1edy u3gpuiersa cydcke 00/1yKe 0 mpowKo8uUMa ykoauko dobuje
cnop, a mysxcuaay Hema umosuHy y Cpbuju. ¥ makeum okoHocmuma, YurbeHuya da
myxcuaay uma cmpaHo o0HocHo domahe dprcas/baHcmeo nocmaje upe1e8aHmHo.
HcmospemeHo, nocmassba ce numarbe ycmasHocmu 08ako KoOHYyunupaHe odpedée o
obasesu nosazarba akmopcke kayyuje. Cmoaa, nompebHa je xumHa udmeHa odpedbe
usaHa 82 3PC3 u omkaarbarbe JUCKpUMUHAYUje Koja je mpeHymHo omozyheHa.

KsyuHe peuu: akmopcka kayyuja, 3PC3 (1982), duckpumuHayuja, dpaicasbaHcmaso,
Haypm Hosoz 3MIIII (2014).
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OPUTUHAJIHU HAYYHU PA/]

Ap Mupjana [lpenosak-Heanosuh,’ 10.5937 /zrpfn0-23687
BamnpedHu npogpecop IpasHoz pakyamema,

Yuusepzumem y beoepady

UDK: 502:34

349.6

Pad npumsen: 21.10.2019.

Pao npuxeahen: 27.11.2019.

EKOJ/IOLIKO IIPABO U3MEBY
JABHOI' U IIPHBATHOI I[IPABA

Ancmpaxkm: YzposceHocm npasa uau uHmepeca nojeduHyd npoy3pokosaHa
A0WUM CMareem Uau nogehaHum 3azaherbem xcusomue cpeduHe HUKada
He ocmaje nogpeda HaHema camo mpaxcuoyy 3awmume. Hoeu npastu
UHCmumMymu Koju 6u omogyhuau eqpukacHujy, eKOHOMUYHUJY, 61a208peMeHY
U CYWMUHCKY 3aumumy hpasa Ha X*CUeomHy cpeduHy odpeheHoz
Keasaumema mpeb6a da ypede numarea 00 3Ha4dja 3a 3awmumy kaoa je
noapeheH uu yz2posiceH uHmepec nojeduHya uau zpyne, aau u dasse od moad,
Kada je pe4 o nospedu npasa Ha 30pagy HUBOMHY cpeduHy Kao nocebHoz
jasHoz unmepeca. Bezugare 3auimume moe npasda 3da jagHu uHmepec,
omeapa humarbe 3Ha4aja Koju 3aumuma HCUusomHe cpeduHe umay jedHom
dpywmey u Ha4uHa Ha Koju ce epwiu epaduparse jagHux uHmepeca mehy
Kojuma je u uHmepec 3awmume JxcusomHe cpedute. Y pady ce, nosazehu
00 HasedeHe npemnocmaske, ykasyje Ha Ha4e/ad eKo/0WKo2 npasda u
doMuHaHMHe Kapakmepucmuke jagHonpasHoz Kapakmepa Koje umajy
ymuyaj Ha 3awmumy npaea Ha j#cueomHuy cpeduHy odpeheHoz kearumema
Uy npuMeHU npusamHONPASHUX UHCMUMyma npagHe 3auimuimne.

KyuHe peuu: unmepec 3awmume xcugomHe cpeduHe, jagHU UHMepec,
onwmekopucHa deaamHocm, 3aCMynHUYU Wupux uHmepeca jagHocmu,
eKo/1I0WKa wmema.

1.¥YBog,

OcHOBy mpolLleCHONpaBHe 3alITUTE NpaBa Ha 3JApaBy >KUBOTHY CpPeJUHY
HaJIa3MMO y yIPaBHONPABHO] 3alUTUTH. AZleKBaTHA 3allTUTa TOT IpaBa,
WHCTPYMEHTHMa yNpaBHOI INpaBa, 3axTeBa TpaHcPopMallMjy OMNLITET
ynpaBHOT noctynka. TpaguIMoHaIHO je JHOCTPaHAYKH TOCTYIAK, y CTBaprMa
ca eJIeMEeHTOM 3allITHUTe }KUBOTHE CpeJiHe, YIIPaBHU NOCTYNaK 0CTaje 1o
NpaBUJIy ABOCTPAHAUYKH, ca yyelmheM CTpaHKe KOjy YUHU 3aMHTepecoBaHa

" mirjana.drenovak@ius.bg.ac.rs
" Paj je pe3yJiTaT HCTPa’KMBakha y OKBUPY MpojekTa, MaeHTuTeTCKU npeobpaskaj Cpouje”
[IpaBHOT dpakynTeTa YHUBep3uTeTay beorpany.
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jaBHOCT. [IpaBHM OKBMp 3a 3alITUTY AMOBUHCKHUX IIpaBa Koja yrpoKaBajy UJin
HapyllaBajy CTakbe XKUBOTHE CpeJjiHe cCaZip>KaH je y IpoNUcyMMa MaTepHujaJHOT
IpaBa, CTBAPHONPABHOI M O6JMrallMOHOr KapakTepa. Halle mo3WTHBHO
IpaBO TAaKBY 3aLUTUTY MpPYy»Ka, IIpe CBera, ONUITUM HHCTUTYTUMA ¥ 006J1aCTU
HaKHa/Je LITeTe, KAa0 U UHCTUTYTOM CyceJiICKUX ITpaBa, Mehy KojuMa Hajuyelhe
cJy>k6eHOCTHMa Y OKBUPUMa peryJiicakba CBOjUHCKONpaBHUX ofHoca. Cyicka
Ipakca Nnpy»xa BeJIMKU O6poj NpuMepa Koju yKasyjy Ha 6pojHe HeJOCTaTKe U
HeJl0CJIeTHOCTH 3alUTUTe MPAaBHUX OJHOCA Y 00J1aCTH 3aLITUTE KUBOTHE
cpeAuHe y rpahaHCKOM U yIipaBHOM MOCTYNKY. Tako, Ha npuMep, y CKJajy ca
NO3UTHUBHUM MpaBoM CpOUje, BPIIUOIM ONLITEKOPUCHUX JeJJaTHOCTH, KOjH 3a Te
JleJIaTHOCTH UMajy 03B0JIe HaAJIeXKHUX OpraHa, UMajy o6aBesy a oliTeheHUuM
JIMIIMMa HaKHaJe caMo IITeTy Koja IpeJsia3u HOpMaJIHe rpaHule. Y BUlle
HaBpaTa, y CYACKOj IPaKCH je 3ay3eT CTaB /la Ce HAKHa/la HeMaTepujajiHe LITeTe
3a npeTpnJbeHe AyllieBHe 60JI0Be, 300T HEFaTUBHOT YTUIlAja UHAYCTPUjCKUX
U cyceJJHUX Oob6jekaTa Ha XMBOTHY CpeJiMHY, MOXe J0JeJIUTH CaMo akKo je
yTBpheHo mocTojalbe MaTepUjaHe LITeTe Koja IpeBas3uJiasu ,,HOpMaJHe
rpanune”. [Ipu ToMe, eMucuje Mopajy Aa 6yay TakBOr MHTEH3UTETa Ja
NPOY3POKYjy KOHTUHYHPaAHU AylieBHHU 60J1. [lepuoiiuHe eMUCHje, 4YaK U Kaia
npeBa3uJia3e rpaHUYHE BpeJHOCTH Y oJipeheHrM BpeMeHCKUM HHTepBaInMa,
IpeMa M3HeTHUM CTaBOBMMa Cy/ia, He ONlpaB/aBajy HalOKHaly HeMaTepujaJiHe
wtete ([peHoBak UBanoBuh 2017: 71).

PazJiore 3a HeJ0BOJbHO pa3BujeHe IpaBHe UHCTUTYTE KOjUMa ce IIpy»Ka 3allTUTa
IIpaBa Ha 3/|paBy *KUBOTHY CpeJJUHY HaJIa3MMO He CaMO Y YMHeHUL U Jla TUTamba
0/l 3Havaja 3a 3alUTUTY 3/ipaBe/aJieKBaTHe/oiroBapajyher KBaJuTeTa }KUBOTHE
CcpeJjMHe NpUNa/Ziajy rpaHu NpaBa Koja ce pa3BHja Tek of, 70-ux roguHa XX
BeKa, Beh 1 y HeJ0BOJbHOM N03HaBakby HauyeJsla Ha KOjUMa je eKOJIOLIKO MPaBo
3aCHOBAHO Y UMja NpHUMeHa 3HAa4YU HY>KHO U IpUiarohaBame jaBHONPABHUX U
NIPUBaTHONPABHMUX MHCTUTYTA NIpaBHe 3alITHUTe NIPUPOAY €KOJIOLIKEe CTBAPH
(Cymec: 29). HakoH yBoJHOT pa3MaTpama, y pyroM JieJly paja ce ykasyje Ha
OCHOBHa HayeJla eKOJIOLIKOT NpaBa YMja je IpUMeHa Hy»KHa y cTBapuMa ca
€JIeMEeHTOM 3alUTUTe )KMBOTHe CpeJiHe, U jaBHOIIpaBHe U IpUBAaTHONIPaBHE
npupoge. Y TpeheM geny pajia ce aHaJu3upajy NIpaBHU MeXaHU3MHU KojuMa
ce MOXKe OCTUNU 3alITHUTA paBa Ha 3/JpaBY *KUBOTHY CPEJUHY KA0 jaBHOT
nHTepeca. [losnasehu of Tora Aa Ty»uJjal, y NOCTYNKY, jaBHONpaBHE UJIHU
NpHUBaTHONPABHE IPUPO/Je y Be3U ca 3alUTUTOM XKUBOTHE CpeJIUHe, He LITUTHU
CaMo CBOje IpaBo U UHTepec, Beh U ONMUITH UHTePeC 3alITUTE )KUBOTHE CPeIUHE,
y 4eTBPTOM Jiesly pajia ce aHaJIMu3upajy noctojehu Moie i IpMBaTHOIIPaBHUX
MHCTUTYTAa Kako 61 ce YTBPJMJIO y KOjoj MepU UCTU oMoryhaBajy U 3aliTUTY
>)KMBOTHE CpeJlUHe Kao jaBHOT UHTepeca. Y neToM Jiesy pajia ce yKasyje Ha
HOBHMHE Y ONILITEM YIIPAaBHOM IIOCTYIIKY M aHAJIU3Mpa HbUX0B YTUIIAj HA 3AlITUTY
IpaBa Ha 3/1paBy *KMBOTHY CpeIMHY Kao jaBHOT UHTepeca.
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2. YTunaj npuMeHe HayeJia €eKOJIOLIKOT IpaBa Ha MPOMeHY IPaBHOT
OKBHpa Koju ypehyje moctyname y cTBapyMa ca eJIeMEHTOM 3alITHTE
’KUBOTHE CpeVHe jaBHONMPaBHe U NPUBAaTHONPaBHE NPUPOJe

Y ynopeaHoM u joMaheM npaBy Hau/1a3UMoO Ha yje/JHa4eH 04abup HaueJsia Koja
YUHEe OCHOBY NpUMeHe ekoJiomkor npasa (Kypwuu, 2018: 126). Mebhy jemanaect
HaueJia Koje YBO/IM Halll 3aKOH 0 3alITUTH )KUBOTHe cpeauHe (2014) usgBajamo
HEKOJIMKO OHHX KOjH CYy 3Ha4YajHH 3a pa3yMeBambe noctojeher nmosioxaja npaBHe
3alTHUTe U IpaBala YCJ0B/bEHUX KaKo ;oMahoM Tako U yopeJHOM IPaKCcoM,
npe cBera npakcom EBpornckor cyza npas/e.! Ped je o Haues1y 0Ap»KUBOT pa3Boja,
HaveJy ,,3arabuBay nsiaha”, Hayesy uHdopMucamwa U ydeliha jaBHOCTH U
HaueJsly 3alITUTeE [paBa Ha 3/[paBy >KUBOTHY CPeIMHY U MPUCTY A paBocyhy.

Ha upejy o yckiahuBamwy 3allTUTE dKUBOTHE CpeJIUHE U EKOHOMCKOT pa3Boja
KOjU 3a pe3yJ/iTaT UMa KBaJIUTET )KUBOTHOI OKPY»Kemwa HauJa3uMo jowr y [[ppom
npuHnuny CTokxosMcke aekaapayuje (1972). Hakon U3sBewtaja Bpyuanang,
KOMMCHje YKa3aHO je Ha pe3yJTaTe TaJalllbUX HAYYHUX UCIIMTUBaMba Koja
Cy yKasaJja Ja Jja/bu eKOHOMCKHU pacT, 6e3 yckjahuBamwa ca KBaJUTETOM
»)KMBOTHE CpeJiuHe, J0BOJ U y ONTACHOCT )KUBOT U 3/lpaBJbe by U BOLU TPAjHOM
ypyllaBawy KBaJUTeTa }KUBOTHe CpeiuHe. BpyHA1aH /| KOMUCH]a je AaJia IPBY,
Y 10 laHac WKpoko npuxBaheny, neUHUILK]Y KOja OAPKKBHU pa3Boj ogpebyje
Kao OHaj KOjUM ce UCNYHaBajy noTpebe cajalilbocTH, 6e3 yckpahuBamwa
moryhHocTu 6yayhuM reHeparnydjama Jia 3a/i0BoJbe CBoje motpe6e.? logruHama je
HayeJio 0JJpKMBOT pa3Boja 61JI0 OCHOB 3a TO /la Ce y MPUMEHU NPaBHUX IpaBuUJIa
M IpUIIpeMU CTpaTellKUX JOKyMeHaTa jeJHaKa Ba>KHOCT Jaje 3alUTUTHU
>)KMBOTHE CpeJliHe U eKOHOMCKOM pa3Bojy ([lpeHoBak MBaHoBuh, 2017a: 81).
Pa3Boj npaBa KJIMMaTCKUX IPOMeHa JIOHEO je HOBe M3a30Be, Mehy KojuMa je
Y NUTame aKTHUBHe JeruTuManuje 6yayhux resepayuja. [lpyrum peuyuma,
OTBOpeHa je noTpeba Aa ce mpoHahe npaBHU MexaHU3aM Koju 64U oMoryhuo
ydewhe y NpunpeMu cTpaTellKKUX JOKYMeHaTa, IJIaHOBa U Iporpama, Kao u
0/ Iy4YUBawy y NojeMHAaYHUM CJIy4ajeBUMa, IpeACcTaBHULMMA KOjU LITUTE
MHTepec 6yayhux reHepanyja, Kao jeJJHOM 0Jj OCHOBHUX eJleMeHaTa HaudeJla
oZip>kuBoOT pa3Boja (l'opaon, 2018: 49).

Hauesno,,3arahuBay niaha”, kao o0CHOBHO HaueJl0 y IPUMEHHU IPaBHUX UHCTUTYTa
Koju ypeDhyjy HaKHa/ly eKoJIOLKe LITeTe, 10 IPBU Ny T Ha MehyHApOAHOM HUBOY

1 Y.1.9 3aKoHa 0 3aLUTUTH )KUBOTHe cpeuHe, Ca. eaacHuk PC,135/2004,36/2009,36/2009
- np. 3akoH, 72/2009 - ap. 3akoH, 43/2011 - ognyka YC, 14/2016, 76/2018, 95/2018 - np.
3akoH ¥ 95/2018 - fp. 3aKOH.

2 Reportofthe World Commission on Environment and Development: Our Common Future,
Transmitted to the General Assembly as an Annex to document A/42/427 - Development
and International Co-operation: Environment. 1987.
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paspabeHo je Puo geksnapanujom (1992).3 llpunuun 16 Puo aekapaiyje yBoau
NpUCTYT o KoMe 3arahuBad Tpeba ja CHOCHU CBe TPOLIKOBe 3arahema ,,Bogehu
payyHa o0 3allUTUTH jaBHOT HHTepeca”’. AHa/M3a yIopeJHe IpaKce yKa3syje Ha
TO J1a je MPBOOGUTAH MoJieJ1 ypehewa HaKHaLe eKOJIOUIKe IITeTe Y CKAAAY
Ca OMIUTUM NPUHLUIKMMA OJATOBOPHOCTH 3a LUITETY, 360r NOCE6GHOCTHU MojMa
€KOJIOIIKe HITeTe KOjU YKJbyuyje He caMo NOTpeby Aa ce 3alITUTU NPUBATHHU
WHTepec NojeiUHIIA KOMe je LITeTa NPOy3poKoBaHa, Beh u o6aBe3y ja ce
HaKHaJY WITeTa HaHeTa CaMoj )KUBOTHOj CPeJUHU KAa0 U jaBHOM UHTeEpecy
o4yyBama 3/ipaBe XMBOTHe cpeanHe. HakoH Puo neksapanuje, EBponcka
KOMUCH]ja JOHOCH CMepHHULe Koje he foBecTH 10 pa3Boja Mojiesia HAKHAJe LITEeTe
NPOY3POKOBaHe }KMBOTHOj CpeZluHHU y OKBUPY EY* u mocTtaB/bame ocHOBA ¥
JIMpEeKTUBYU O IITETHU peMa }KUBOTHOj CpeIUHU.”

HaueJsio mpucTymna ekosIomKUM HHPOpMaIyjama 1 ydyenihe jaBHOCTH je OCHOBHO
HauyeJIo eKOJIOIIKOI [IpaBa KOjuM je nmoTpeba Zia ce oAJyKa 0 aKkTUBHOCTUMA
Koje Hoce oZijpeheHH eKOJIOIIKHW PU3UK MOXKe JOHEeTH caMo y3 ydelihe, ca
CBOjCTBOM CTpPaHKe y IOCTYIIKY, IULa Koja he TaKBOM pU3UKYy OUTH U3JI0XKEHA,
yHeTa U y Hallle npaBo. tberosa npumeHa oTBapa Behu 6poj nuTama Koja ce
O0JIHOCe Ha TO Koja nmpaBHa U $U3MUKa JIMLla MOTY UMaTH M0JI0Kaj CTPaHKe
y noctynky (boctpdwm, Yrria, 2018: 114-127). /lok HOBU 3aKOH O OMLITEM
ynpaBHOM noctynky (3YI1)® casp»xu pelierna Koja 0CHOB 32 TOCTOjakhe aKTUBHE
JlerUTUMaluje yckaahyjy ca IpupooM eKOoJIOLIKe YIIPpaBHe CTBAPH, 3aKOHU
Koju ypeDhyjy 3aliTUTY }KUBOTHE CpeJjiHe NPONUCHMa MaTepHujaHOT paBa,
CTBApHONPABHOT U 00JIMTallMOHOT KapaKTepa He PeNo3Hajy y I0BO/bHOj Mepu
noTpeby fla ce Kpo3 06JIMK NpUBAaTHONPaBHE 3alUTUTE NOBpPea KUBOTHE
CpeJiliHe 3alITUTH U KAo IMoceObHa BpeJHOCT OJ1 jaBHOT HHTepeca, ITo he 6UTH
npeaMeT NocebHe aHa/KM3e y Y4eTBPTOM U [IeTOM Jlely pajia.

Ha mpeTxosnHa Hayesia ce Ha/loBe3yje Ha4yes0 3alITHTe MpaBa Ha 3/ipaBy
KUBOTHY CpeIMHY ¥ PUCTYIIa paBocyhy, 4uja ce mpuMeHa orJie/ia y yBohemwy
MaxaHHu3aMa KOju TapaHTyjy Zia MpaBHa U GU3UYKaA JIMLA UMajy IpaBo Ha
NpaBHY 3alITUTY Yy CBUM CJy4yajeBUMa Ka/ia je moBpeheH 61JI10 KOjU 3aKOH KOjU
ypebyje nutama oz 3Ha4yaja 3a 3alITUTY XKUBOTHE cpeuHe. Ped je o mpaBy
Ha »aJiby HaJJIe)KHOM OpraHy, Ty>0y HaJJeXHOM CyZy, Kao u obpahamwe
He3aBUCHUM opraHuMa. OBo HaveJIo yKa3yje Ha IOTpeby Zia ce MPaBo Ha IPaBHY
3alITUTY Y CTBApUMa O/ 3Ha4yaja 3a 3alITUTY KUBOTHE CpeJiuHe mMpoHahe y
OKBHpHMa JjoMahe paBHe TpaJuliyje, y3 Bohewe padyyHa o TpaHchopMalyju

3 Rio Declaration on Environment and Development,1992.

4 Green Paper on Remedying Environmental Damage, COM(93) od 14. maja 1993. god.
5 Directive 2004/35/CE on environmental liability, 56-75.

6 3aKOH 0 OMILITEM YIPAaBHOM NOCTYNKY, Ca. eaacHuk PC, 18/2016.
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TpaAUIMOHAJHUX MPOIECHUX NTPETIIOCTABKH Y IIUJby oMoryhaBama npaBHe
3alITUTE U Yy HOBUM 06JIaCTUMa JIPYITBEHOT pa3Boja.

[luTama Koja ce a/be 0TBapajy jeCy Ha KOju HA4HH nocTojehr mpaBHU OKBUP
yKJby4dyje HayeJsla eKOJIOLIKOr NpaBa, Ja JIM je 3allTUTA paBa Ha 34paBy
)KMBOTHY CpeJIUHY Kao jaBHOT MHTepeca J0CJeHO peno3HaTa y Baxkehem
IIpaBHOM OKBMpY, U KOjU Cy IpaBL Y HOBeJIMpamwa y LU/by MHTerpaluje 3aliTUTe
>)KMBOTHE CpeJIMHe Kao jaBHOT UHTepeca y CTBapuMa ca eJIeMeEHTOM 3alITUTe
’KMBOTHE Cpe/iiHe, U jaBHOIIpAaBHe M IpMBaTHONIpaBHe NIPUpOJe.

3. [lpaBHU MeXaHU3MHU KOjUMa ce MoxKe noctuhu 3amrura
IpaBa Ha 3JpaBy >KUBOTHY CpeJJMHY Kao jaBHOT HHTepeca

Ja/be ce oTBapa NUTame NOCTOje JIM IPABHU MEXaHU3MHU KOjU 3/JpaBy }KUBOTHY
CpeAiMHY U3/1Bajajy y OJJHOCY Ha ipyTe jaBHe UHTepece, Ipy»ajyhu joj noce6Hy
NpaBHY 3alITUTY. [[pyTUM peduMa, OCTOje 1M MeXaHU3MHU KOjU rapaHTyjy
Ja he, kajla ra MMa, MHTepecC 3alTUTe KUBOTHE CpeJiMHe OUTH NPEeNno3Har Y,
Kao MHHHMaJIHU 3aXTeB, MEPeH jelHAKO ca OCTaJIMM aHTa)OBaHUM jaBHUM
WHTepecuMa y oJjMepaBamby IpeTexXHHUjer jaBHor uHTepeca? [Ipegmer gasbe
aHaJsiM3e he GUTH MOCEOGHU yNpPaBHU MOCTYMIM KOjU MPENO3HAjy NOTpeby
3alUTHTE )KMBOTHE Cpe/IMHe, U KOje CBpCTaBaMo y noceGHe ypaBHe NOCTYIIKe
MMajyhu y BUJly BeJIMKHU 6poj NpoLleCHUX NpaBuJia Koja 0/ CTyNajy oJ] ONLITer
yIpaBHOT IOCTYIKa y IUJ/bYy CIIPOBOhera Ba/baHe polieHe YTHIaja pa3JIMuUTHX
aKTUBHOCTH Ha *KUBOTHY Cpe/iMHY.

Jlaje uHTepec 3alITUTE }KUBOTHE CpeIMHE IT0cebaH jaBHU MHTEpPeC, yo4aBaMo
y NIPUMEHU [IOCEOHOr YIPaBHOT NMOCTYINKa NpOoLieHe YTHIlaja Ha »KUBOTHY
CpeAuHY KOju ypebyje MocTynak y KoMe ce MOTY YTBPAUTHU CBe MOCJIeUlle
IIJIJAHWUPAHOT NPOjeKTa Ha )KMBOTHY CPeJIMHY U Pa3MOTPUTH aJiTepHAaTUBHA
pellierba KaKo 64 ce MPOHAIIJI0 OHO KOje Y HajMam0j MepH HapyllaBa CTambe
KMBOTHe cpeiuHe. [IluTame Koje ce fa/be oTBapa jecTe Aa JIM Cy MEXaHU3MH
KOjU NPeno3Hajy UHTepecC 3allTUTE X XKUBOTHE CPpeJHEe U FapaHTYy]y HeroBy
NpaBHY 3alITUTY YHETH U Y LUMPHU IPAaBHU OKBUP KOjU NPETXO0U UJH CleSHU
MpOoIeHU YTUIlaja HA )KUBOTHY cpeJuHy? TakaB MexaHH3aM NMpeno3Har je
Yy HeIaBHO YCBOjeHOM 3aKOHY O paJMjallMOHOj U HYKJIeapHOj CUTYPHOCTU U
6e36e4HOCTU. Y CMHUCJIY TOT 3aKOHA, U3Trpaiba HYKJIeapHOT IOCTPOjemna ce
MOXe JO03BOJIMTH CaMO aKo je ped 0 U3rpaJilby Ha JIOKAaLlMj1 3a KOjy je LOHeT
NPOCTOPHHU U YPOAHUCTUYKH IJIAH U aKO je U3/1aTO pellerbe 0 rpaheBUHCKO]
JI03BOJIM ¥ CKJIaZly Ca TOCTYTKOM IPOLeHe YTHIIAja HA )KUBOTHY CpeuHY.”AKO
y aHaAJIM3y yBeAeMO MpaBHU OKBUP KOjU ypebyje mocTynak nmjaHupama U

7 Yn.127,ct.13aKoHa 0 pa/iUjaljMOHO] U HYKJIeapHOj CUTYPHOCTHU U 6e36e4H0oCTH. OJf TAaKBOT
npaBuJa cy, MehyTuM, u3y3eTa Mo6GUIIHA IOCTPOjera 3a 06paAy paJJMOAKTUBHOT OTHAa/Aa
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u3rpajiie, 10Ja3MMo 10 Apyrayvjux 3ak/pydaka. Tako je, Ha npuMep, 3aKOH
0 IJIAaHUPAakY U U3rpajibH, Kao jelaH 0J] OCHOBA 3a U3/jaBae rpaheBUHCKe
Jl03BOJIe, IOCTAaBJ/bao yCJioBe AePrUHHUCAHe MPOLEHOM yTHULaja Ha }KUBOTHY
cpenuny cBe a0 2014. rogunHe. Ho, U TakBO pellewe ce 0JJHOCUJIO CaMO Ha
oZipeheHa nocTpojema U 06jeKTe, MpeTEXKHO XeMHUjCKe UHAYCTpUje. Baxxehu
3aKO0H 0 IJIaHUpay U U3rpa/iiby TAKaB OCHOB He [I03Haje, a POLeHy Y TUIlaja
Ha »KUBOTHY CpeJIMHY He YBO/IY HU Kao YCJIOB 3a MpHjaBy U n3Boheme pasosa.’
To y mpakcu 4ecTo JOBO/J U [10 TOTA /la UHBECTUTOP 3aMl0UUibe ca rpaheBUHCKUM
WJIM IPUIIPEMHUM paJioBHMa 6e3 3aBpIUeHOr NMOCTYyIKa NpoleHe YTUlaja Ha
>)KUBOTHY CpeJiJUHY, UaKO 3aLITHUTA [10Ce6HOT jaBHOT UHTepeca yIpaBo HaJlaxe
Jla ce UCTU NPOLIEH! U a/leKBAaTHO 3allITUTH I1pe CIPOBOhera u3rpaibe 06jeKTa,
LITO YKJby4yje U paZioBe Koju npeTxofe rpahemy. OcTaB/bajyhu no ctpanu
NUTame Ja M IpoleHa YTHllaja Ha )KUBOTHY CpeJIUHY MoxKe Jia 6y/ie IOTIyHa
aKo ce yBeJie jou y ¢pa3u Kajia MOCTOjU UJIEjHO pellierbe UJIU IPOjeKaT ca KOjuM
ce 3axTeBa M3/laBamwe rpaheBUHCKe [103BOJIe, MU OU je Tpebasio YK/bYUUTH
KacHUje, Kaja ce MpUIlpeMa MpojeKaT 3a u3Bohemwe rpaheBUHCKUX PasioBa,
OB/le yKa3yjeMo Ha TO Jja nocTojeh NpaBHU OKBUP UHTEPEC 3allITUTE )KUBOTHE
cpeiuHe YBOAU TeK y $a3u TEXHUUKOr Mperyeaa 06jekTa, Tj. y ¢as3u kaza je
ob6jexaT Beh mpojekToBaH, Kaja je npuxBaheHa u yrpaheHa rexHoJsioruja koja he
o6uTH KopulrheHa ¥ Kaia je o6jekaT Beh uarpaheH. To oTBapa v mUTame MOCTOjU
JIU aJleKBaTHO NIpaBO Ha NMpaBHY 3alITUTY, UMajyhu y BUJY NOTeHIUja He
NOCTYIKe y KojuMa he, yTBpZe Jiu ce TpelliKe Y IOCTYIKY MPOILieHe YTHUIaja Ha
)KUBOTHY CpeJIUHY, jeIMHa MOT'YRHOCT 3a OTKJ/1akbakbe HeJloCTaTaKa Koju uMajy
3HayajaH HeraTUBaH YTHULAj HA )KUBOTHY CpeJUHY OUTH yKJabake 06jeKTa U
noBpahaj )kMBOTHe cpeJiiHe y pehalimwe cTame?

M3BeseHa aHaJ/iM3a [OKa3yje Jja 3aKOHU KOjUu ypebhyjy 06J1acT NIpoCTOpHOT
NJIaHUpama U U3rpaje He YBOJle UHTepecC 3allTUTe KUBOTHe CpeJjUHe Ha
aZleKBaTaH Ha4yMH. IcTHM 3aKOHMMa Ce jaCHO He yKa3yje Ha IpoLecHe pajmbe y
MOCTYIKY U3rpajitbe Koje ce He MOT'y IipeJly3uMaTH 6e3 npubaBsbama CTyauje
0 NpOLIEHU YTHIlaja Ha )KMBOTHY CPeJIUHY, HUTH /1ajy OCHOBY 3a ycKJaheHy
NpUMeHy 3aKOHa O NPOLIeHU YTULaja Ha >KUBOTHY CpeJUHY, KOjU Y TOM IUTAKBY
¥Ma IpUPOAY J1ex cneyuaJauc, ca 3aKOHOM O IIJIaHUpawy U U3rpaiiby, KOju y TOM
NUTakby MMa IPUPOAY Jiex 2eHepaJu.

IITO OJCTYMA OJ] pelliera paHUje Baxkeher 3akoHa 0 3alITUTH 0/ joHU3YjyhUX 3paderba U
0 HYKJIeapHOj CUTYpPHOCTH, 4J1. 48.

8 Y. 133, cT. 2, Tau. 4 3aK0HA O MJAHUpaky U U3rpaamwu, Ca. eaacHuk PC, 72/20009, ...,
98/2013 - opsiyka YC.

9 Yn.54-57 nun. 135-137 3akoHa o IJIaHUPawy U U3rpajmwu, €. eaacHuk PC, 6p.72/2009,
., 37/2019 - ap. 3aK0H, 4. 54-57 n ya. 135-137.
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Y nu/by nsBohemwa 3ak/bydyaKka 0 IpaBLiMMa Koju 6U ycarjacuayu aHaJlu3rupaHe
npaBHe U3BOpeE, yKa3yjeMo Ha IpuMepe U3 yIIopeLHOT IpaBa v npakce EBponckor
CyJa npaB/ie, Kao U OCHOBE KOjH Cy 0JJ1yuyjyhu y foJsiaxemwy 10 0OAT0BOpa Ha
nuTame Tpeba JI Y KOHKPETHOM CJY4ajy AaTH NPEeJHOCT UHTepecy 3alITUTe
YKUBOTHe CpeJIUHe Kao IpeTexXHUjeM jaBHOM uHTepecy. OAayuyjyhu y nocTynky
[0 IPEeTXOAHOM NUTAaKY y Be3u ca MoryhHouthy fa besruja npoy»u >KUBOTHU
BeK /IBa HyKJieapHa peakTopa, EBponcku cyg npasae (ECII) je pasmaTpao u
NUTake MPAaBUJIHOT 0/]MepaBama jaBHUX HHTepeca Mehy KojuMa je u UHTepec
3allITUTe >XKUBOTHe cpefiuHe. [locTaB/bajyhu U/beBe eHepPreTCKOr pa3Boja,
Besiruja je 2003. roguHe J0oHe a 3aKOH KOju yTBphyje o6aBe3y mocTeneHor
3aTBapama HyKJ/IeapHHUX eJleKTpaHa HaKoH ucTeka 40 roanHa off JaHa No4yeTKa
pajia, To ce oJHocH Ha nepuon usmehy 2015. u 2025. roz., y3 u3yseTtak Aa ce
POK Y [I0je IMHAYHOM CJIy4ajy IPOAYKHU aKO je TO HeONIXOJHO pa/i¥ CIipedyaBamha
HacTaHKa 036UJ/bHOT NMpeKKU/ia y CHabJeBaby CTPYjoM, Kao ONIITEKOPHUCHE
JenatHocTu. Of 7 mocTtojehux peakTopa, 3aTBapamwe 2 (Joea 1 u Joea 2) je
oasoxeHo. Pag noctpojewa Joes 1je npoayrxeH 3a 10 rojjuHa, a UCTOBPEMEHO
je 3a UCTHU NepuoJ 0/1JI0KEHO U 3aTBapamwe NocTpojewa Joes 2, 6e3 cnpoBohema
NpoLieHe yTHLlaja Ha )KUBOTHY cpeuHY. EKoJlomka ypykewa cy TUM IOBOJ,0M
nojiHeJ1a YCTaBHY »aJiby cMaTpajyhu fa je TakBa o 1yKa MorJa Aia 6y/ie JoHeTa
CaMO HAKOH CIpoBohema MOCTYNKa MPolleHe YTUIldja HA )KUBOTHY CpeJUHY.
PasmaTpajyhu n3HeTe cTaBOBe, y IOCTYNKY 110 NPETXOJAHOM NUTAWy KOjU MY
jeynyTtuo YctaBuu cyj bearuje, ECII je pazamMaTpao u nuTamwe 0jHOCA UHTEpeCa
KOHTHHYUpAHOI CHab/eBama CTPYjOM U MHTepeca 3allTUTe )KUBOTHE Cpe/IUHe.
EBporncku cyz npaBje je yKasao Ha TO [ia je, JOHOLIeHheM 3aKOHa KOjUM ce
onepaTepu o6aBe3yjy Ha IOCTENEHO 3aTBapalbe HYKJeapHUX eJleKTpaHa,
YKa3aHO Ha ONAaCHOCT KOjy HbUXOB Ja/by pajJ UMa Ha XXMBOTHY CpeJUHY U
3/paBJbe JbyAU. TpajHO UM IPUBPEMEHO OJYyCTajalbe O IporpaMa Koju je
3aCHOBaH Ha TaKBOj aHAJIM3U Ce MOe Pa3MOTPUTHU CaMO HAKOH MpPOLieHe
yTHUIdja HAa )KUBOTHY CPeJJMHY, KaKo IPOJYy>KeHOor paja, TaKo U CBUX Mepa
JloZlaTHe 3aLITUTeE Koje Cce IJIAHHPAjy, a aKO MOCTOjH U yTUIAj HA 3amTUheHa
CTAaHUIITA, IpOjeKaT ce MoXe 0JJOOPUTU caMO HAaKOH IpolieHe yTHIlaja Koja
noka3yje fa oH Hehe UMaTH HeraTUBaH YTUIA] HA LIEJIOBUTOCT mozpyyja.'’
Opnyka o mpoaykemwy pajZia HyKJeapHUX eJlIeKTpaHa M J03BoJIa Koje ce
OJJHOCE Ha CBAKO I0jeJUHAYHO TOCTPOjerbe 6e3 cnpoBohera NpoleHe yTUIlaja
Ha *KUBOTHY CpeAiMHy 6u1Ja 61 MpaBHO Ba/baHa CaMo aKo Jip»KaBa 4JaHUIA
JIOKaXKe Jja je UCTa JjOHeTa KaKo 6U ce ocUrypaJia CUI'ypHOCT CHa6/leBama
eJIeKTPUYHOM EHEePTHUjoM, Koja 6U 61J1a,,pa3yMHO BEpOBATHO” yTpoXKeHa ako 61
cenpeay3eTe Mepe OAJI0XKUJIe Ipey3UMabeM IIpoLieHe YTULlaja Ha )KUBOTHY

10 Case C-411/17Inter. Environment Wallonie ASBL and Bond Neter Leefmilieu Vlaaderen ASBL
v Conseil des ministres [2019] par. 168.
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cpenuny.t [loTpeba fja ce ocurypa cHab/ieBame eJeKTPUYHOM EHEPTHjoM,
Kao jeJlaH o[, [UJbeBA €HepreTCKe MOJUTHUKE U jaABHU UHTEPEC, MOXKe OUTH
npeosJsiahyjyhu y ofHOCY Ha UHTepecC 3aliTUTe KUBOTHe CpeJilHe, CaMO
OH/Ia Ka/ia IOCTOjU MoTpeba 3a OTKJIakhakbeM CTBApHE U 036UJ/bHE IPETH:E 0/
npeku/iay cHabeBamy. [Ipu ToMe ce, Kao HHTepec 06aBJ/batba OMIITEKOPUCHE
JleJIJATHOCTH, MOKe y3eTH Yy 063Up caMO OCUTypalbe MUHUMAJHOI HUBOA
cHabaeBama.'? JlogaTHY 3alITUTY UHTEpPeCy 3alITHTE )KUBOTHE CpeJjHE
npy»ka ob6aBesa AprKaBe /a TaKBY NPEeTHY HajIpe YNHbeHUYHO yTeMes/bU U
YTBPAH /ia He NOCToje pyra cpeJicTBa U MOr'yhHOCTH KOjUMa ce CUTypHOCT
cHabZeBama Moxe 3alITUTUTU. [Tofcehajyhu fa je ped o u3y3eTHUM Mepama
Koje Aiajy MOTYRHOCT /ia ce Ha IpaBHOj CHa3M o/ip:ke Mepe foMaher npaBa koje
HUje y CKJaZy ca aupeKkTuBaMa EY, yuMe ce y ofHOCY Ha MHTepec 3alITUTE
’)KMBOTHeE CpeJiiHe IpeTeXHUjU 3Havaj Aaje ApyroM jaBHoM uHtepecy, ECII je
MCTaKao Jla ce TaKBe Mepe MOr'y IpUMebUBaTH CaMO OHOJIMKO KOJIMKO je HYKHO
noTpebHO /ia 61 ce Ta HeyCK1a)eHOCT YKJIOHUJIA, Tj. ia Ce COIpOBe/ie IOCTyNakK
NpolleHe yTHUIaja HAa X KUBOTHY cpeiuHy.

4. a 11 noctojehu Moaes 11 NPUBAaTHONPABHUX UHCTUTYTA
omoryhaBajy ¥ 3alITUTY >KMBOTHE CpeiUHE KAa0 jaBHOT UHTepeca?

Hadvesa ekoJsiomkor npasa, caZp:kaHa y 3aKOHY 0 3allITUTH >KUBOTHE CpeiUuHe
1 BeheM 6pojy 3aKoHa Koje ypeDhyjy nojeiuHa MU Takba 0] 3Ha4aja 3a 3alITUTY
>)KMBOTHE CpeJiuHe, YKa3yjy Ha 06aBe3y Ja ce oceb6Ha 3allTUTa UHTepeca
3alTUTeE )XUBOTHE cpeiMHe 06e36€e11 U NPUBATHONPABHUM UHCTUTYTHUMA
(Xenpukcen, IlonTe, 2018: 23-45). [luTame Koje ce Jasbe 0TBapa jecTe Ja 11
noctojeNu UHCTUTYTU TAaKBY 3aLUTUTY U rapaHTyjy. AHa/M3e NoKa3yjy Aa
ce y 3alITUTH CBOJUHCKOIIPAaBHUX OJJHOCA He U/Je Jla/be 0] IOBpesia Koje Cy
HaHeTe oJipeheHOM JINIY y KOHKpPeTHOM cy4ajy ([lpeHoBak UBaHoBuh, 2015:
107). Ctora je TexU1ITe OBOT UCTPAKMBakha Ha aHa/IU3M 4J. 156 3akoHa o
06/IMraliMOHUM OZJHOCHUMaA, KOju ypebhyje MoryhHOCT mojHolIewka 3axTeBa Ja
ce YKJIOHM omnacHocT wTeTe. Beh cT. 3 ysnaHa 156 yka3yje Ha oJiCTyname 0/,
npy»Kamwa 3allTHUTe )XUBOTHE CpeiMHe, YKasyjyhu Ha To Ja y ciay4yajeBUMaA y
KoOjuMa Jiohe 10 HacTaHKa LTeTe y 06aB/balby ONIUITEKOPHUCHE AeJaTHOCTHU
3a Kojy je fo6ujeHa [,03BOJIa Ha/JIeXKHOT OpraHa, HakHa/ia uTeTe MoXe /ia
ce 3aXTeBa CaMO OH/ia KaJia NpeJsia3u HopMaJiHe rpaHuIle. 3a TAKO BaaH

11 Case C-411/17, par. 101.

12 WspBojeHo Muisbewe Onmter npaBo6panuona Kokomm ox 29. HoBem6pa 2018.roz. y
npeamerty 11-411/17, nap. 186-194.

13 Case C-411/17, par. 178-179.
14 Case C-411/17, par. 182.
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Y3y3eTaK HUCY NOHYDeHU A0laTHU KPUTEPUjYMU UM 6nXKe ofpehemwme Koje
6U MOMOTIJIO ¥ UAeHTUGUKOBAKY yCJI0BA MOMYT OHUX U3HETUX y NIPEAMETY
HHmep. EHgupoumenm Wananonue ACBEJI, kojyu IpeTEXHOCT HaJ, UHTEPECOM
3alTHUTE XKUBOTHE CpeJiIMHE MOTY AATH UHTepecy 06aB/baba OMUITEKOPUCHE
JesatHocTH. To, fla/be, yKkasyje Ha NOTpeOdy Aa ce U3BPLIM aHAJIM3a CYJCKe
npakce.

JenaH o peTKUX MpUMepa IPUMeHe TOT HUHCTUTYTA, TO3HATOT U KAao €KOJIOLIKA
Ty>k06a, jecTe mpeMeT y KOMe je KODUCHUK pUOGAPCKOTr OJipyyja, Koju pubapcko
noJipyyje KOPUCTH 3a CIOPTCKHA U MPUBPEJHU PHUOGOJIOB, MOJHEO TYKOY
NPOTHB BJIACHUKA U KOPUCHUKA XU/JIpoesieKTpaHe 360r ToMopa BeJIMKOT 6poja
pu6a.’®> TokoM peMOHTa XU poeJIeKTpaHe, JIOILJIO je 10 CMatbetha HUBOA PeKe
u 3aMyhema, 1ITO je foBeso A0 yruHyha pube. ToM NpUJIHKOM je OTBOPEHO
NUTAabe 14 JIM [0CeloBakbe JIMIeHIle 32 06aB/batbe eHePreTCKe JIeJaTHOCTH,
Kao OMUITEKOPUCHE JIeJJaTHOCTH, pellierha 0 BOAONPUBPE/IHOj J03BOJIM, KOjOM
Cy YyTBpheHe KOTe HOPMAJJHOT U MUHHUMAJIHOT YCIIOopa IPU PEMOHTY, KOjUX
ce TYy»eHU NpHUJpPKaBao, KAao U YMHEeHULA [Jla je peMOHT 6M0 HeoNnXoJaH
Jla ce CIIpeyHd HacTaHakK ,eHOpMHe IITeTe", Koja 6U 3a MocJeJuly uMaJa
oHeMoryhaBamwe NIpOU3BO/ib€e eJIeKTPUUHE eHeperuje, Moxe Jla apryMeHTyje
Jla je UHTepec 00aBJ/batba OMIITEKOPHUCHE AeJATHOCTU NPETEXHUJU Y OJHOCY
Ha MHTepec 3alITUTe XKUBOTHe cpeArHe? HTepec 3aiiTuTe pubber GoHza
Kao rnoce6aH jaBHU HUHTepec 3amTHheH je 3aKOHOM 0 3alITUTH U OZPKUBOM
kopuiihemwy pubsber ¢pouza (330KPD).1° Kao Mepy 3alITHTe NOCEGHOT jaBHOT
nHTepeca 330KP® (us. 27, cT. 3 ¥ cT. 4) yTBphyje 3abpaHy HAIJIOT IpaKiberba
BellITaYKHUX aKyMyJialiija, YuMe ce OTKJIama MoryhHocT Harsior yruHyha pube,
Kao MmocJieiulle 10 Koje je mpe JOHOLIemkha 3aKOHA BeoMa YeCTO [[0JIa3UJIo.
Wnak, y ocTaJuM 3aKOHHUMa Koju ypebyjy 3alUTUTy jaBHUX HHTepeca U
3alITUTY UHTEpPeca 06aB/baba ONIITEKOPUCHE [eJIaTHOCTH He HAWJIa3UMO Ha
KpHUTepUjyMe 0 TOMe Ha KOjy HaYKH Ce HaBeJleHU HHTEePeCH MOT'y rpaZiupaTy,
YaK HU 0 MOTyhHUM pellembuMa Koja Cy KOPUCHUKY XUJpOeJIeKTpaHe UJIU
KOPUCHUKY pUOApCKOT oA pyyja Ha pacroJiaramwy ako gobhe 10 BaHpeHOT UJIx
XaBapUjCKOT MpaXKbewa akyMmyanuje. Kako TykeHu y npejMeTy HUje UMaAO
3BaHUYHe NMOTBPJE [0 Koje KOTe je MpakibeHa akyMyJsaliuja, HUTH [j0Ka3 Ja
Cy BaHpeJiHe OKOJIHOCTH YCJIOBUJIE TPaXKibelbe aKyMyJianuje, Cy/ HUje ajbe
yJ1a310 Yy NOCTaBJ/beHa NUTakha U HUje YKa3ao Ha KpUTePHUjyMe Ha 0CHOBY KOjUX
06U ce KOHCTUTYHCAO CUCTEM I'paJiupatba jaBHUX HHTepeca KaJia je jeJlaH of
aHTa)KOBaHUX U UHTEPEC 3alUTUTE )KUBOTHe cpeiuHe. Ty>KeHHU je apryMeHTOBao
TBP/bY [a HUje HaHeTa LITeTa Koja mpeJsia3yu HopMaJiHe TPaHUlle TUMe Jja

15 Ilpecyda IlpuspedHoez cyda y Yacuyy, 6p. 3.11.426/2011.

16 3aKOH 0 3aLITHUTHU U OAPKUBOM Kopulthewy pubsber ¢ouaa, Ca. eaacHuk PC, 128/2014
1 95/2018 - gp. 3aKOH.
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je mITEeTa HacTa/la TOKOM NPUHY/AHOT UCNYLITAaka je3epa, a UMajyhu y BUAY
HeMepJ/bUBY LITETY Koja 6M HacTaJa /ia 0 TAaKBOT UCHYIITaka HUje JOIIJIO.
Y o6passiokemwy Npecy/ie ce yKa3yje caMo Ha OLleHY CyZa /ia je ped o IITeTH
KOja mpeJia3u rpaHUIle HOpMaJiHe LITeTe, 6e3 Jla/ber pasjallibehba 0CHOBA.
Mnak, Hansa3uMo Ha OLleHY /ia T0Ce/J0Bakbe JIMIeHIle 32 06aB/batbe EHEPTETCKE
JIeJIATHOCTHU He MOXe GUTH OCHOB 3a ocsiobahame 0J] HaKHaJle IPUYUIbEHE
mreTe. To 6 Morao fa Gyzie moyeTak 3a yBoherwe MpaKce yCIOCTaB/bakba
jacHUX mapaMeTapa Ha OCHOBY Kojux he ce mpoliehbUBaTH LITA je ONIITEKOPUCHA
JleJIaATHOCT Y KOHKPETHOM CJIy4ajy, Y KOM NEPHUOAY U Y KOM 0GHUMY Ce MOXe
TOBOPUTH O HY>KHOCTHU H€HOT 06aBJbakba, U 10 KOje IpaHulle 61 HeHO 06aB/batbe
Y?KHBAJIO IPETEXKHUjU HHTEPEC y OAHOCY Ha IpyTe jaBHE NUHTepece?

Y HaBeZleHOM NpeiMeTy je OTBOPEHO M NUTame LITA je OCHOBHA CBpXa Koja
Ce HAaKHA/I0M LITEeTe MOCTHUKe: YCIIOCTaB/bake CTakha Koje je MoCTojasio npe
IIPOY3pPOKOBama LITeTe MUJIM HOBYaHA oflITeTa? 3aKOH O 0OJUralMOHUM
O0/lHOCMMa HaBOJ U YeTUPU MO/JeJla HAKHale MaTepHujaJsiHe wrete. [IpBY, Koju ce
HaBoAu y 4. 185, cT. 1 je ycrocTaB/bake CTakba Koje je OCTOjaJIo Ipe HaCTaHKa
mrete. YeTBpTH MoJieJ1, ofpehen y 4. 185, cT. 4, je oHaj Koju o/ipehyje o6aBe3y aa
Ce HaKHa/la M3BPILUU Y HOBIY ,,0CHM aKO OKOJIHOCTH AaTor CJy4Yaja onpaBAaBajy
yCIOCTaBJ/bakbe paHUjer cTawba“. YNHU ce J1a je HaKHaJa eKOJIOUIKe IITeTe,
“Majyhu y BUAy /1a je ped He caMo o LITeTH Koja noraha nojearHIa, Beh koja ce
NoCpeJHO YNHU U LIMPEM KPYTY JIMLA, yIIPAaBO OCHOB 32 NOCTOjakbe OKOJIHOCTH
KOje onpaB/jaBajy leHYy HaKHa/Jy, IpMMapHO yCIIOCTaB/bakbeM paHHUjer CTakba,
ca WM 6e3 yTBphUBamwa U JojlaTHe HOBYaHe ka3He (Xagnonk, [loscoy, 2018:
118). TakaB cTaB, MehyTHUM, HUje 3ay3eT Y aHaJAUM3UpaHOM npeameTy. CyJ je
CTao Ha CTAHOBUIITE Jla olTeheHO Jiklle MOXe O/IMax Jla 3aXTeBa HAaKHAAY
LmITeTe y HOBLY, a Z1a IPeTX0AHO He 3aTPakU YCIIOCTaB/bake PaHUjer cTamwa. To
yKa3syje Ha noTpeby Aa ce, uMajyhu y BUAY NPUPOAY €KOJIOUIKE LITETEe, HAYUH
IeHe HaKHa/le 3aKOHOM JipyTauuje ypeau Kako 61 ce HICTOBPEMeHO HaKHaAu1a
Y LITeTa Koja ce HAHOCH MOCeOHOM MHTEpPeCY 3alITUTE XKUBOTHE CPpeiUHE U
HITeTa Koja ce HaHOCH oliTeheHoM sinny."”

HaBeseHa aHa/iM3a MoKasyje Ja HHTepeC 3alITUTE XXUBOTHE CPeIUHE HUje
CHUCTEMCKH IIPEeNo3HaT KAao jaBHU UHTEPEC KOMe ce Npy»Ka noce6Ha 3alITHTA Y
noctojehum Mo/iesIMMa IpUBaTHONPAaBHUX MHCTUTY TA. YaK ¥ KaJia je moceGHUM
3aKOHMMa IPEeNo3HaT Kao moce6aH NHTepeC 3alITUTE, TaKaB I10J105Kaj ce Iy6u
y IPUMEeHU ONIITUX UHCTUTYTA y 06J1aCTU HAKHA/Ie LITETE.

17 Jepno ox Moryhux pemiera HasnazuMo y 330KP® (w1 16, cT. 3) koju ogpehyje AyKHOCT
KOpPHUCHUKA pubapcKor NoApydyja ja cpeAcTBa Ao6HjeHa 10 OCHOBY HaKHa/ie IITeTe HaHeTe
pub6/beM pOHAY HAMEHCKU YIOTPeOU 3a 3alUTUTY U yHanpehewe pubsber GpoHAa, Kao U
06aBe3y Jla 0 TOMe U3BECTHU HaJjle)kHO MUHHUCTApcTBO. Tume je y 330KP® ykazano Ha
CBpXY HaKHa/ie IITeTe.
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5./la 14 pemiera HOBOT 3aKOHA O ONIITEM yIIPABHOM
MOCTYNKY MOTY Aa 6y/ly OCHOB 32 3alITUTY NpaBa Ha
3ApaBYy )KUBOTHY CpeUHY Kao jaBHOT MHTepeca

M3BeseHe aHaM3e NOKA3yjy Aa Uzeja 0 NOTPe6H 3alITUTE 3/JpaBe KUBOTHE
CpeJiMHe Kao jaBHOT MHTepeca MMa Hajjaye YNOPHUIITE y 3aKOHUMaA KOjU
Npe/CcTaB/bajy OCHOB €KOJIOUIKOT MpaBa y ofpeheHoj o61acTH, KOju Cy IO
npaBuay lex specialis. Cneiehu youeHy MaTpUIy, NUTakkb€e Koje ce 0TBapa jecte
Jla i 3aKOH 0 onuiTeM ynpaBHoM noctynky (3YI1) naje npaBHy rapaHiujy
Jla he y ynpaBHOM NOCTYIIKY OJIIyKe y €KOJIOIIKHUM CTBapyMMa GUTH JJOHETe
y3 Ipelo3HaBamwke U BpeJHOBake MHTepeca 3allTUTE XKUBOTHE CpeiuHe Kao
jaBHOT MHTepeca?

Yunu ce na HoBU 3YII npeno3HaBamke TaKBOT MHTepeca YHOCHU y ofipenbe
0 MOCTYIKY YKJ/byUYHBala 3aMHTEpPeCcOBaHe jaBHOCTH, Aajyhu cTpaHAuKy
JIeTUTUMaLUjy He caMo NojeJUHIMMa, Beh U ,,3aCTyTHUILIMMaA jaBHOT HHTepeca
oBJIalINEHUM MMOCEOHHUM 3aKOHOM” U ,,3aCTYMHUIIMMA KOJIEKTUBHUX UHTepeca”.
To 3Ha4M /a je ONIITHU yIpaBHU NOCTyNaK TpaHcPopMHUCaH TAKO /a MpaBo Ja
Yy YIIPaBHOM INOCTYNKY Y4YECTBY]Y Y CBOjCTBY CTPaHKe UMAjy U ,3aCTYIHULU
jaBHOT MHTepeca oBJlaliheHY MOCeOHUM 3aKOHOM, 3aCTYNHUIU KOJIEKTUBHUX
HMHTepeca UM 3aCTYIHUIM IIUPUX HHTepeca jaBHOCTH KOjU Cy OpPraHU30BaHU Y
CKJIa/ly ca BakehMM NpomnucuMa, y C/1y4ajy KaJia Ha Te MHTepece MOXe la yThue
pesyJTaTt ynpaBHor noctymnka.”’® CTaTyc cTpaHke cajia npumaja IpaBHUM
JIMLMMa U yJpyKewuMa rpahaHa kKoja ce 6aBe 3alITUTOM, yHanpehemweM u
MPOMOIjOM 3aIUTUTE XKUBOTHE CPeIMHE, KA0 3alUITUTHUIIMMA KOJIEKTUBHUX
Y LIMPUX UHTepeca jaBHOCTH, jep ce IPeTNOoCTaB/ba Jja UMajy IpaBHU UHTepec
3aydelrhe y nocTynijuMa oJi 3Havaja 3a 3aliTUTY *KUBOTHe cpenuHe. To, nambe,
3HAyH Jla ce TeXXUIITe NpaBa/o6aBe3e ja GprHe 0 UHTEPECY »KUBOTHE CpeiUHe
NpPeHOCH Ha: a) NojeJUHIIe KOjU Cy AUPEKTHO MoroheHH HapyIaBambeM CTamba
»KUBOTHE CpeJiuHe U 6) yApyKewa, Koja y BaxkeheM 3aKOHOAABCTBY U Jajbe
MOTY UMaTH pasinduTe GopMe NPABHOT CTATyCA U HUCY OTPaHUYeHa FoJUHaAMa
IIOCTOjama MJM YCJA0BUMA KOjU Ce OJJHOCE Ha KBaJIUTET pasia, Koja HeEMajy
06aBe3y Jla J0Ka3yjy CTAaTyC YIPOKEHOCTU U MOBpPeJie HHTepeca [Jio Kora he
Jlohy JoHOllIemeM NojeiMHAYHE O/JIYKe y €KOJIOLIKOj CTBApU paJiu CTULamka
CBOjCTBa cTpaHKe y nocTynky (Bath, 2018: 170-177).

llesioBUTA 3aIITUTA IPOLIECHUX TPABA KOjUMa Ce MOCTUKe 3aIITUTA XKUBOTHE
CpeAiMHe TO/pasyMeBa HUCTOBPEMEHO OjavyaBarbe M0JI0XKaja Pa3JIMYUTHUX
cybjekaTa Kao CTpaHKe Y NOCTYIKY JIOHOLIeHka eKOJOUIKUX oAayKa. [InTame
KOje ce ZlaJbe 0TBapa jecTe /1a JIM je LIUPH 110jaM CTPaHKe y IOCTYIKY N0CTaBJ/beH
He caMO y O/JHOCY Ha 3aMHTepecoBaHy jaBHOCT Beh u Ha opraHe Koju cy

18 Y. 44, cT. 3 3aK0Ha 0 ONUITEM yIPaBHOM NOCTYIKY.
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oBJjaitheHu fa 3actymnajy jaBHu uHTepec? Panuju 3YIl je npusHaBao CBOjCTBO
CTpaHKe Y NOCTYINKY jaBHOM TY>KHOIlY, jABHOM IPaBOOGPAHUOLY U APYTUM
Jp>KaBHUM OpraHuMa Koju cy oByialiheHH /ia 3acTy1ajy jaBHU uHTepec.”” UcTum
OpraHMMa je JaTO U IPaBO Jla M3jaBe XKaJI0y KaJia je peliemheM oBpeheH 3aKoH
y KOPUCT GU3UYKOT UJIM MPABHOT JIMLIA, @ HAa LITETY jaBHOT HHTepeca.”’ HoBu
3YII He faje moJs107kaj CTPAHKe ¥ IOCTYNKY TUM opraHuMa. TuMe je He3aBUCHUM
TesqnMa, nonyT OM6yAcMaHa v [loBepeHrKa 3a MUHOpMaLMje 0/ jaBHOT 3Hauaja,
yckpaheHo mpaBo [a MOKPEeHY YIpaBHU NOCTYIAK HUJIHM M3jaBe a0y Kaza je
noBpeheH MHTepec 0/ 3Ha4yaja 3a 3alUTUTY )KUBOTHE CPeIUHE.

6. 3aKk/by4yak

3awTuTa 3/ paBJba JbYLU U )KUBOTHE CpeJJHe jeCTe jaBHU UHTepecC KOjUu HOCH
notpelby Ja ce y caydajeBUMa Kaja Aobhe [0 leroBe NnoBpeje 3alITUTE U
npaBa [ojeiMHala ¥ IpaBa liupe 3ajegHulle. be3 063upa Ha To Jia Jiu je pey o
CIIOPHOCTH IPUBATHONPABHOT UJIM jaBHOINIPABHOT KapaKTepa, y IpOHaJaXewhy
pelierwma Tpeba nohu o Npupoje eKoJIOLIKe CTBAapU Koja je JJOMUHAHTHO
jaBHONpaBHOT KapaKTepa. 3BeleHe aHa/IM3e NTOKa3yjy Ja je TaKaB IPUCTYII
BU/I/bUB Y N0je/JHHMM 3aKOHHMa, YHjU ce edeKkaT, MehyTuM, rybu y npuMeHu
ONIITUX UHCTUTYTA IIPaBHe 3aLITUTE.

PesysiTaTu aHa/iM3a 0Kasyjy Aa 64 pyry jaBHU UHTepec TpebaJsio y3eTH Kao
NpeTeXXHUjU y OJJHOCY HAa UHTepeC 3alITUTE )KUBOTHE CpeIuHe CaMO U3Y3€eTHO,
PECTPUKTHUBHO U BoZiehu pauyHa /ia ce 3aliTUTa TOT JPyror MHTepeca y3uMma
Kao 3allTUTA, Takohe, I0CeGHOT UHTepeca, a He ONIITET, YHjy 61 MeTEXHOCT Y
nopebemwy ca ApyruM aHra)koBaHUM HUHTepecoM TpebaJsio ocnopuTH. [Ipakca
EBpornckor cyia npaB/e, Ha IpUMepy OCUT'ypama CHabeBama eJeKTPUYHOM
eHeprujoM, ykasyje a o6aB/bake ONUITEKOPHUCHE [eJIATHOCTHU He 3Ha4u U
ancoJyTHU U 6e3rpaHUYHU IPUOPUTET KOjU Ce MOpa 3a/J0BO/bUTH YaK U KaJia je
yrpoXeH HEKU JIpyTy jaBHU HHTepec. To oTBapanoTpe6y Aa ce pa3iuKyje ONIITH
HHTepec CUTYPHOCTH CHabAeBamwa U NOCE6GHU UHTEPeC KOju nojpa3yMeBa
ocurypawme MUMHUMAJIHOI HUBOA CHabjAeBama. llITo, faJ/be, 3HaUM Jla Kaja ce
oZjpeheHMM NpaBHUM IpPaBUJIOM OJpeJU OCTYNAK KOjU MMa 3a LiUJb Jja ce
06e36e/11 3alTUTA )KUBOTHE CPeIMHE, TUME je IPUOPUTET Beh AaT 3alITUTHU
3/lpaBJ/ba JbYA U U 3alUTUTH KUBOTHE CpeJIHE Kao jaBHOM HHTepecy. U3ysenu
KOjU ce OJJHOCe Ha CYNPOTCTaB/bake TUX UHTepeca UHTepecy 06aB/bambha
OMIUTEKOPUCHE JieJJaATHOCTH MOT'Y GUTH caMo IPUBPEMEHH U J03BO/bEHU Y OHOj
MepH y K0joj ce 3a/J0BOJ/baBa MUHMMYM IIOCTH3akba jaBHE CUTYPHOCTHU (Y OBOM
CJly4ajy MUHHMMaJIHa CUTYPHOCT CHab/leBamba, IPU UeMY Ce Y3UMajy y 063Up CBU

19 Yn. 42 3akoHa 0 ONIITEM yIPaBHOM NOCTYIKY.

20 Y. 213, cT. 2 3aK0Ha 0 ONIITEM yIPAaBHOM [IOCTYIKY.
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M3BOpH CHab/ieBamba eHePrHujoM, a He caMo CHab/ieBarbe eHEPTrHjoM U3 jeJHOT
M3BOpa), a He OMIITH jaBHU UHTepec (y 0BOM CJIy4ajy LIMPHU jaBHU UHTEPEC ¥
Be3U ca 06e36ehemeM cHabieBamba eJIEKTPUYHOM eHEPTHjOM).
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ENVIRONMENTAL LAW BETWEEN PUBLIC LAW AND PRIVATE LAW

Summary

The basis for procedural protection of environmental rights is found in admini-
strative procedure. In order to establish guarantees of an adequate and effective
legal protection in environmental matters by administrative law instruments, the
general administrative procedure should be transformed. Traditionally a one-party
procedure, the administrative procedure necessarily becomes a two-party proce-
dure, involving the participation of the public concerned. The legal framework for
the protection of property rights which endanger or jeopardize the state of the
environment is contained in the substantive law. The Serbian legal system provides
such protection by envisaging general institutes in the field of compensation for da-
mage and regulation of property rights. The case law provides many examples that
point to numerous inconsistencies in the system of environment protection in civil
and administrative proceedings. Thus, for example, operators of general-purpose
activities are obliged to compensate injured persons only for damage exceeding
normal limits. On several occasions, the case law has shown that the compensation
of non-material damage for sustained physical pain, due to the negative impact
of industrial and adjacent objects on the environment, can only be granted if the
existence of property damage exceeding the “normal limits” is established. In doing
so, emissions must be of such intensity as to cause continuous physical pain. Accor-
ding to the case law, periodic emissions, even when they exceed the limit values
during certain intervals, do not justify the compensation of hon-material damage.

The reasons for the underdeveloped legal institutes that provide environment pro-
tection are found not only in the fact that the issues of protection of a healthy or
adequate environment of certain quality fall into a branch of law that has been de-
veloping since the 1970s but also in the fact that there is insufficient understanding
of the principles on which environmental law is based and whose implementation
entails the necessary and essential change of legal instruments in both public and
private law. The plaintiffs in public or private proceedings concerning environmental
issues do not only protect their own rights and interests but also the general interest
of environment protection. Infringement of the rights or interests of an individual
caused by increased environment pollution would never remain a hindrance only to
the protection seeker. New legal institutes that would ensure a more efficient, eco-
nomical, timely and substantive protection of environmental rights should regulate
issues of relevance to protection when an individual or group’s interest is endan-
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gered or jeopardized, as well as in the event of a violation of the right to healthy
environment as a object of special public interest and value. Linking the protection
of this right to the public interest raises the issues of importance that environment
protection has in a society and the way in which public interests are graded, inclu-
ding the interest of environment protection. Starting from this assumption, the
paper points to the principles of environmental law and the dominant features of
public law which have a significant impact on environmental protection in cases
where legal institutes of private law are applied.

Keywords: environmental law, environment protection, instruments, public law,
private law.
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Abstract: Local government reform has been acknowledged to be one of
the biggest successes of political transformation in Poland. Municipalities
(gminy) gained strong powers and are now responsible for many public
services of crucial importance to local communities. The districts (powiaty)
and provinces (wojewddztwa) were also given important competences in
the fields of public services and the responsibility for their development.
Their autonomy is guarded by legal, institutional and financial guarantees
and strong local leaders. The carefully designed institutional framework
of local and regional government seemed to be permanent and durable,
guaranteeing strong decentralization and providing local and provincial
authorities with substantial decision-making powers and responsibilities
for a vast majority of public services.Such a broad field for the functioning
of the local government does not remain without interpretation problems.
The consecutive central governments were finding common ground in their
instrumental approach to local authorities’ independence. It was conve-
nient for the state to decentralize problems and challenges, while keeping
control over finance and other resources, as well as looking for ways to
increase supervisory powers over local government. Almost 30 years after
the reintroduction of territorial self-government in Poland, it is expected
to be well rooted in the constitutional system of Poland, but is it really so?
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1. Introduction

This paper analyses the local government’s competences in Poland and provides
a description of legislative framework and practical features of Polish local
self-government in the context of its relations with the central government. It
argues that the understanding of local government’s decision-making compe-
tences needs to be wide, in order for the local government to achieve substantial
autonomy and prevent growing recentralization tendencies.

The structure of the paper is as follows. In the first part, the concept of decen-
tralization is analysed, with special focus on its understanding as the right of
local communities to govern themselves (bottom-up approach),envisaged in
the European Charter of Local Self-Government. Secondly, the history of local
government restoration and reform in Poland is examined, as well as the legal
framework and most important legal principles (enshrined in the 1997 Consti-
tution and acts of parliament), to present the degree of local autonomy for the
territorial units. Subsequently, the framework of self-government competences
is analysed, as well as the practical aspects of local government’s functioning in
the context of constant tensions between recentralization and local autonomy.

The main argument of the paper is that the restoration of Polish local self-govern-
mentin 1990 (and the deepening of decentralization in 1998) radically changed
the system of the state and focused on building a framework of decision-making
competences in accordance with the principle of subsidiarity. The foundations
of the new administrative system proved to be permanent and were strength-
ened over the years, despite the inevitable corrections in the administrative
division. The reform was intended to reconstruct civic awareness and establish
new division of competences between the national and local government. These
changes have undoubtedly modernized and improved the state, allowing for
more effective governance and addressing new challenges. At the same time,
they strengthened the processes of democratic control over the authorities, joint
responsibility of the citizens for the state, and a stronger sense of participation
in public affairs. Thanks to this reform, the Polish local government can be con-
sidered one of the most modern, especially in this part of Europe.

2. The concept of decentralization

The concepts of decentralization and local self-governance are inextricably lin-
ked. A non-transferable feature of local self-government is that it can only exist
in a decentralized state in which citizens are granted the right to make their
own decisions, taken in accordance with their interests. The local government
is an emanation of the interests of these citizens - a public law corporation, that
is, a public administration entity equipped with administrative authority. Its
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indispensable element is obligatory membership “by virtue of the law itself”,
clear rules of belonging (residence in the local government unit) and existence
regardless of the number or change of members. This is the most comprehensive
“micro-democracy”, where the state transfers part of its administrative func-
tions and confers legal personality; public administration tasks are performed
by the citizens or their groups, equipped with specific competences and admini-
strative powers. This is connected with the obligation to perform the delegated
functions and the exclusive fulfilment of this obligation, additionally guaranteed
by legal provisions that, apart from the designated scope of supervision, the
state can not interfere with its activities. The principles of subsidiarity and
decentralization are most fully implemented by the self-government.

Therefore, the local government has a significant and non-transferable charac-
teristic; it means the right to settle the local community’s affairs in accordance
with their own interests and their identification. This right includes the assump-
tion that a given community may behave differently in some matters than in
others. Decentralization ensures that minorities’ rights are recognized in their
own decisions and choices, even if they are not always accurate. Activities under
the local community’s own tasks should not (and, under applicable law, cannot)
be assessed in terms of purpose or reliability, because it interferes with local
government autonomy and always means the application of criteria assessed for
self-employed activities. Legality, therefore, remains the only criterion for super-
vision over the activities of local government as part of its own tasks'. Nowadays,
decentralization does not depend only on independence in the “imperious” sphe-
re, but it is the basis for independent management of public affairs primarily in
economic terms, in a network system, not in hierarchy, by achieving social and
economic benefits on a local or regional scale. Self-governance is implemented
by acting for the development of a given local government unit, organizing the
delivery of public services, as well as cooperation and competition with other
local governments and participation in supra-local and supra-regional markets
(Kulesza, 2009: 11).

3. Restoration and reform of Polish local government

The restoration of Polish local self-government in 1990 (and the deepening of
decentralization in 1998) radically changed the system of the state, focusing on
building a framework in accordance with the principle of subsidiarity. Between
the assumptions of the functioning of local authorities in the Polish People’s Re-

1 However, the decision-making autonomy of the local government is not always unconditional
or uncontroversial. Problems may arise, for example, in standardized public services, such as
education or health care. The decentralization of public authority cannot be in contradiction
with the constitutionally guaranteed equality of citizens in access to public services.
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public (PRL) and the Third Republic of Poland (after 1989) there was an evident
dichotomy, which concerned not only the issue of organization and functioning
of the state, but above all the distribution of public authority at the national and
local level. The complexity, hierarchical multilevel construction, intersection of
various divisions of special administrations and strongly centralized administra-
tion were inherited after the socialist system, which was based on ministerial
(vertical) connections, both in the decision-making and financial aspects. After
political changes and the termination of the communist party’s leading role, the
premise of centralism in government has been eliminated, and it has become an
obstacle in the construction of the administration of a democratic state.

The restitution of self-governing local government was one of the necessary
conditions for the shift to the democratic system in Poland and building a civil
society. Without independent local government (that is, transferring the real
part of public authority to the level of local communities) and without social
involvement, it would be impossible to develop the country as a result of citizens’
work. In the PRL, cutting off local communities from decision-making blocked
the initiatives and activities of people. Only the creation of appropriate conditi-
ons for free action of residents of municipalities (gmina) and districts (powiat)
gave the opportunity for local authorities to play a significant role in economic
development (Regulski, 2010: 2).

The year 1990 undoubtedly had the most important, even revolutionary, signi-
ficance for the Polish administration, in which the local self-government was
restored after 40 years of non-existence. The overriding objective of this reform
was to hand over tasks to local government and cut off the current management
of local affairs from the national level. The principle of uniform state authority
and ownership was broken, and much better conditions for the development of
local communities were created, which facilitated the processes of their em-
powerment. Regional competition has been strengthened, while providing better
instruments for management of public services.

Another important aspect of decentralisation was the very narrow supervision
from the central government and the control of independent administrative
courts. The judicial form of supervision was supposed to prevent any bias in the
management of, sometimes inevitable, conflict between the central and local
government bodies. The administrative courts were also supposed to serve as
impartial guardians of local government’s competences.

After restoring local self-government, a significant strengthening of the state’s
capacity for efficient functioning was expected. It was a necessary systemic
change, as without it there was a threat of maintaining a system programmed
for state centralism and a lack of democratic control over the decision-making

138



J. Jakubek-Lalik | ctp. 135-152

processes in the administration. In 1998, another stage of the decentralization
reform was undertaken, transferring to the Polish local government yet another
large degree of shared responsibility for governing the state and competences
previously reserved for government administration. An important assumption
was the lack of hierarchical subordination between individual local government
units and the condition that citizens should have equal access to local admini-
stration bodies and influence on their institutions. The reform was also intended
to enforce public finance reform, with far-reaching decentralization of planning
and settlement of public expenditure?.

Democratization of the system involved the introduction on the next two levels
of self-government bodies being elected by universal and direct elections. The
district council (radapowiatu) has acquired specific competences: to decide on
local law, to choose and dismiss the management board, to determine the di-
rection of the executive’s activity, to adopt the budget, and to adopt resolutions
on the county property matters. The regional assembly (sejmik wojewddztwa)
was granted the power to adopt a regional development strategy, spatial deve-
lopment plan, regional budget, appointment and dismissal of the management
board (executive), and adoption of resolutions on property matters of the region/
voivodship.

In the adopted model, the council did not have only an acceptance role; through
the majority of votes, it was to provide a “political umbrella” to the executive,
which was competent mainly to execute council resolutions, prepare draft reso-
lutions, manage property and implement the budget. Having a mandate coming
from general and direct elections, the council had a position to authenticate and
account for the activities of the collective management board (executive). In the
next stage of the reform, involving the introduction of direct elections of one-per-
son executive bodies of the commune, part of this responsibility was delegated
to the voters, thus strengthening the position of the municipal executive. The
head of municipality (city mayor/president) as a single-person body has more
possibilities of action, especially when it has a direct election mandate and does
not necessarily share the political system dominant in the council, and has its
own significant competence. The choice by the council of the collegial executive,
on the other hand, means that the political factor depends to a certain extent on
it, making it more susceptible to political pressure.

The continuation of local government reforms was also closely aligned with
Poland’s efforts to join the European Union: preparing for new challenges in the
field of multi-level public management, absorption of European funds, partici-

2 However, this result has not been fully achieved (Kiezun 2004, Chojna-Duch 2003).
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pation in European programsand even decision-making on European matters,
setting a strict division between tasks of the national and local government.

The main objective of the reform was undoubtedly the decentralization of state
power, as well as the continuation of changes initiated in 1989 and 1990. To
achieve this, the competence between the central and local government had to
be re-established, and local responsibilities defined together with equipping the
local units with legal and financial means to address them. Another goal was to
organize the territorial structure of the state in the form of a more transparent
and understandable division and rationalization of administrative structures. An
important consequence of introducing two successive levels of local government
was that it generated the emergence of another level, thus establishing local
elites to lead further democratization of the country and the combat against
the legacy of the PRL. The mechanisms of local democracy gained a strong legal
instrument in the form of civic control of local government authorities. An im-
portant consequence of the reform was also the assumed reconstruction of the
public finance system and an impulse for more effective financial management
at all levels of the administration.

In a comparative perspective, it is even clearer that local government reforms
were necessary. There were no alternative ways of modernization in Central
and Eastern Europe; no such in-depth reforms were implemented in other post-
communist countries. The most far-reaching changes took place in Poland. In
most other countries in the region, only “nomenclature” changes were introduced
(e.g. by renaming the soviets into city councils); free elections were added to the
old system but they were carried out under the conditions of a single, centralized
state machine. In most Central and Eastern European countries, therefore, the
local government reform consisted of only two modifications: carrying out free
municipal elections, and changing the naming of local authorities; however, no
specific powers were delegated to the local government. The difference between
the real and the apparent reform can be judged by looking at the effects: the
introduction of democracy without reconstruction of the administration and
guaranteeing independence for local government units did not leave any of the
substantive competences to the local level.

4. Constitutional framework of Polish local government

The work on the Polish Constitution of 1997 lasted since the early 1990s and
took place with full awareness of the fundamental importance of the principle
of subsidiarity, decentralization and independence of local government. The
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interim so-called “Little Constitution”® of 1992 defined the local government as
“the basic form of organization of local public life” (Article 70 paragraph 1) and
granted territorial units legal identity and competences in public matters (Iz-
debski, 2014: 80). Earlier, in the Constitution of 22 July 1952, the title of Chapter
6 was changed from “Regional authorities and state administration” to “Local
government”, with the first provision of this chapter situating local government
as the basic form of public life.

The Constitution of 2 April 1997 devotes the entire Chapter VII (Articles 163-
172) to the local government, in addition to Articles 15 and 16 which set out
fundamental legal basis for the functioning of the local government, declaring
the principle of decentralization of public authority, taking into account social,
economic or cultural ties in territorial division, creating ex lege of the local
government community by the population of the territorial units. Another im-
portant provision is that the local government participates in the exercise of
public authority, and performs public tasks on its own behalf and on its own
responsibility (Article1l6 paragraph 2). The Constitution includes, first of all, the
foundations of the political system on which the system was based after 1989:

- the principle of a democratic state of law,

- the principle of political pluralism,

- the principle of decentralization,

- the principle of subsidiarity,

- the principle of autonomy of the municipality (gmina),

- presumption of competence for the municipality (gmina),
- the principle of legalism.

In the new administration structure, the municipality, constitutionally recogni-
zed as the basic unit of the territorial division of the country, had a legitimate
constitutionally leading position in relation to other units of territorial division;
it served the presumption of tasks and competences not reserved for other local
government units. The districts and the self-governmental voivodships (provin-
ces) were to exercise competences reserved for them in statutes. In Chapter VII,
the Constitution clarifies the basic character of the municipality (Article 164
par.1) and the presumption of responsibilities (Article 164 par. 3), at least the
two-tier structure of the local government (Article 164 par. 2). It accepts the
existence of regional self-government as well as direct elections to all bodies

3 Constitutional Act on mutual relations between the legislative and executive power of
the Republic of Poland and on local self-government of October 17, 1992, Dz.U. 1992 No. 84
item 426.
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constituting the local government. The provision of Article 163 contains an
important presumption of competence in the performance of public tasks for
the benefit of local government. Article 165 protects the property rights and
legal personality of local government units, while Article 166 emphasizes the
role of local government in satisfying the needs of the local community. Article
170 provides an additional guarantee on the legal standing to the community
of inhabitants as active legal subjects, granting them the subjective rights to
decide by way of a referendum, while the limits of supervision over the local
government are clarified in Article 171.

The sum of the provisions of the Constitution (and the earlier Local Government
Act*) meant a radical break with the tradition of the PRL's “national councils”
and opened the door for further decentralization. Emphasizing the separate
legal identity, performing public tasks “on own behalfand on its own responsi-
bility” (Article 16 paragraph 2) and limiting the administrative duality to the
regional level (province, voivodship - wojewddztwo) emphasize the role of self-
governance in the exercise of public authority. An additional significant feature
is the lack of hierarchical subordination of local government units, each of which
is a fully independent local community with a democratic structure of internal
organization, separated from other institutions in order to decentralize the
implementation of a substantial part of local public administration tasks, with
the right to use the legal forms of public administration authority.

5. Distribution of competences

An administrative system is always adapting to new demands, and a continuous
rearrangement of competences seems to be the answer to changing demands
and requirements on all levels of governance (central, regional and local). The
firstimportant issue when it comes to the framework of local government com-
petences is designing the optimal size of territorial units.

In recent studies, three aspects have been indicated as the most important ones
when discussing the effectiveness of the optimal size of territorial units in ter-
ritorial management. The first aspect is the ability of the local government units
to provide services; there are studies suggesting that smaller units cannot cope
with the performance of certain tasks (Swianiewicz, 2014).The second aspect
concerns the costs (“the economy of scale”), regarding whether the perfor-
mance of a larger self-government unit is more efficient than the performance
of a small one. The third problem to be addressed is the functioning of local
democracy. Here, the views are also divided, including some opinions that small
self-government units mean more trust and closer contact between the citizens

4 The Local Government Act of 8th March 1990
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and local authorities. Others argue that smaller size could affect democracy, as
the competition between candidates is limited, and it is counterproductive to
the networking of civic organizations, leading to tendencies to form closed elite
groups without alternative options (Swianiewicz et al., 2016).

As already mentioned, the distribution of competences between the levels of
government is not a definite issueand, from time to time,it can (and should)
be the subject of critical evaluation. When it comes to the competences of the
Polish local and regional governments, they were mostly assigned in 1990 (to
municipalities) and 1998 (to districts and provinces). These were the years
of the actual re-establishment of the local government and, then, adding two
tiers at the local and regional level. Since then, the laws have not been chan-
ged when it comes to the tasks and competences, even though the external
circumstances (both technical and political) have changed. On the other hand
though, the central government has been very active in hollowing out the local
and regional government competences, not by changing the laws but rather by
centralising the financing of certain public services or changing the structure
oflocal government’s income (e.g. by cutting taxes thatare an important source
for the local budgets). Therefore, it can be stated that the current framework
of competences does not always fully correspond to the real challenges of local
and regional self-government units.

The competences of Polish municipalities include:

e Spatial planning (local planning; water and supply sewage treatment; mainte-
nance of landfills);

¢ Waste management;

¢ Real estate management;

e Publicareas (including cemeteries);

e Transport (local roads; local public transport);

e Public order and safety,

e Telecommunications;

¢ Environment (protection; zoning and local environmental protection);
e Electricity, gas and heat supply;

e Health (Primary healthcare services);

e Social welfare;

e Family support and foster care system;

e Maintenance of municipal buildings and public facilities;

e Market places;
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e Housing;

e Culture (promotion, management of municipal libraries and other cultural
institutions, monument protection);

e Sports (promotion); and

¢ Education (kindergartens; elementary education).

Polish districts are responsible for local issues which cannot be granted to the
municipalities. In particular, the competences of Polish districts are as follows:
e Sports and tourism;

¢ Geodesy and cartography;

¢ Real estate management, architecture and buildings administration;

e Water resources management;

e Agriculture, forestry and inland fisheries;

e Cooperation with NGOs;

e Education (secondary education, i.e. post-elementary schools, vocational and
special schools);

e Environmental protection;

e Health (general responsibility for the operation of the public health service
institutions);

¢ Consumer protection;

e Social welfare (services that extend beyond the municipalities’ boundaries;
support to the disabled; maintenance of county facilities and public utilities);

e  Child protection (running tutelary and educational facilities, including orphan-
ages);

¢ Employment (district labour office; fight against unemployment);

e Transport (road building and maintenance at the district level);

e Telecommunications;

e Defence;

e Civil protection;

¢ Flood protection;

e Fire protection;

e Maintenance of public order and collective security; and

e Support to cultural institutions (culture and monuments).
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The competences of Polish provinces are as follows:

e Economic development;

¢ Employment and labour market policy (fight against unemployment);
¢ Protection of employees claims in case of employer insolvency;

¢ Transport (regional roads management and transport management);
e Telecommunications;

e Health (health promotion, specialised health services, medical emergency and
ambulance services);

¢ Regional cultural institutions;

e Planning (spatial development; water management, land amelioration; main-
tenance of hydro-installations);

e Rural areas modernisation;

¢ Education (running post-secondary schools, some secondary schools and vo-
cational schools, teacher training colleges, regional libraries; initiating the
establishment and financing of higher education);

e Social welfare;

e Sports and tourism;

e Consumer rights protection;

e Defence;

e Maintenance of public order;

e Environmental protection; and

e  Pro-familial policy (including family support and foster care system).

Based on: Local Government Act / Law on Municipal Self-Government from 8
March 1990, Law on District Self-Government from 5 June 1998, Law on Pro-
vincial Self-Government from 5 June 1998

As it is known from the conducted studies, the mutually connected systems of
territorial self-government and administration have also in-built tendencies to
become obsolete (Dostal and Saey, 2000: 2). The structure and functioning of the
territorial system require more or less continual reform, and achieved reforms
appear to provide more of a variable than uniform results. The framework of
local and provincial competences in Poland seems to be in urgent need of this
kind of reform and adjustment both in terms of the new challenges of public
service provision and in defending the concept of local community control over
the “substantial share of public affairs under their own responsibility and in the
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interests of the local population” (European Charter of Local Self-Government,
Art.3).

7. The functioning of the Polish local government in practice

The functioning of the Polish local government system in practice is not problem-
free, nor spared of specific “local government authority diseases”. The most
important of them include the sometimes apparent character of representative
democracy (weakness of councils, especially in relations with the executive of
the municipality), deficiency of transparency and openness of local government
bodies, as well as quite an archaic formula of civic participation and resistance
of local elites against wider admission of residents to decide on local matters.
These problems should be discussed and solutions should be sought; however,
toutes proportions gardées, it must be remembered first of all that the restoration
of the local government has modernized and improved the Polish state, allowing
for more efficient governance and meeting new civilization challenges, strength-
ened democratic control over the authorities and joint responsibility of citizens
for the state, and triggered a stronger sense of participation in public affairs.

The decentralization of public authority primarily allowed the state to give
up the responsibility for the current management of public affairs, transfer-
ring these competences to the local governments®. Only then was it possible to
complete the reconstruction of the state’s political and administrative centre,
with emphasis on handling strategic matters. As a result, a clearer division of
public authority functions was introduced between the three main segments
of the state system: the local government (in municipalities and districts), re-
sponsible for meeting the collective needs of local communities;the regional
self-government (in provinces), responsible for regional development policy; and
the state government and their administration (central and local), responsible
for matters of a national nature, as well as for compliance with law and supervi-
sion over the local government (province governors/voivods -wojewodowie). The
reform did not only change the administrative division of the country but also
led to the reconstruction of the administration and a more effective division of
competences and responsibilities.

The functioning of the local government can be considered one of the greatest
successes of the Polish transformation. However, the practice of government
administration indicates an instrumental approach to local governments, while
decentralization often means transferring tasks and problems without accom-

5 Local government controls over a third of all public expenditures and a remarkable 70%
of public investment, delivering the goods, transforming environmental infrastructure,
transport systems, urban spaces and public schools (Levitas 2017, SzeScito et al. 2019).
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panying financial resources®. As a result of decentralization reforms, the central
administration has lost a large part of its competences and impact on current
public affairs. New tensions between the national and the local government were
born and, in the long-term perspective, there were growing recentralization
tendencies on the national level. Initially, the problem concerned in particular
the issue of management and distribution of EU funds allocated for regional
development (regional funds), in which the central authority from the beginning
played a major role (Kulesza, 2000:195).

The recentralization tendencies, which have been visible for a long time, have
been intensifying, gradually depriving the local covernmentof control over suc-
cessive areas of tasks and tightening supervision over the local government.
Further actions that limit the ability of local governments to act effectively
may even bring it down to the role of the contractor of the centre’s commands,
deprived of political independence and its own competences. After 1999, many
changes were introduced that were unfavourable for local governments, includ-
ing issues related to participation in income taxes (PIT and CIT), tightening
central control over resources in the health care system, disregarding the legal
standing of local governments when changing communal boundaries, attempting
to over-extend the competences of supervisory authorities over the local govern-
ment, or failed approaches to the introduction of metropolitan governance. In
recent years, there has been a centralist acceleration, visible both in the form
of educational reform, centralization of environmental protection funds and
environmental protection administration, planned centralization of employment
agencies, attempts to radically expand supervisory competences of the Regional
Audit Chambers (RIO), as well as in the central form of the housing program
“Mieszkanie+”, entering the field taken so far by local governments within the
framework of municipal construction. If the direction of change is maintained,
in a short time the local government could become a structure devoid of real
independence and own competence, which enableits independent functioning.
Without the formal winding-up of local government, it may turn out that the
structure of public authority is inevitably heading towards the centre, taking up,
in a bit, the competences previously arranged in a logical manner at particular
levels of local government units.

6 Thisis evident, for example, in education, where funds transferred to the local government
in the form of educational subsidies are not sufficient, and most municipalities must pay
extra to maintain schools drawing on their own resources, at the expense of other tasks.
See: http://www.wspolnota.org.pl/rankingi/ranking-oswiatowy/subwencja-oswiatowa/
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8. Conclusions

The Polish local government is the main functional component of a broad system
of public administration, responsible for the vast majority of day-to-day public
services. Decentralization served both as a tool for dismantling the communist
state and as the foundation of a broader state-building strategy, with purposeful
division of powers between the central and the local government. Poland avoided
the fragmentation and apparent character of reforms conducted in most other
Central European countries, providing local authorities with democratic man-
date from popular vote, legal identities, independent budgets, property rights,
control over their personnel and substantive competences in the field of public
services. Independence of the local government is seen both as public admini-
stration reform and democratic empowerment in order to build a stronger state.
On the other hand, Poland’s success in restoring the local government system
seems to have been diminished by creeping recentralisation and continuous
efforts from the central government to conform the local authorities to a wider
control and dependence.

An alternative to limiting the local government and the growing control of
central government may be a stronger empowerment of local communities,
which not only observe and oversee the actions of local authorities but have
real instruments of co-deciding and accounting for local government bodies
for all shortcomings or failures. Therefore, the most important evaluating role
in relation to the actions of local authorities should belong to the inhabitants of
local government units.

The only way to build a genuine local community, as opposed to top-down/
enforced local cooperation, is making this project attractive to the people. Re-
centralization is not a solution to the current problems of the local government,
but rather a recipe for deepening the existing problems and creating new ones,
related to the deficiencies of effectiveness of the central government.
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Dr Jowanka Jakubek-Lalik,

IIpudpyscenu npogecop, Kamedpa 3a ynpasHo npaso,
Jenapmmau 3a npasHo-adMuHUCmpamusHe HayKe,

®akysnmem npaga u adMuHucmpayuje, Ynusepsumem y Bapuiasu,
Peny6.auka Iomcka

YJIOI'A JIOKAJIHE CAMOYIIPABE Y I10/bCKOM YCTABHOM CUCTEMY

Pe3ume

Pegpopma nokanHe ynpase npusHama je kao jedaH 00 Hajeehux ycnexa noaumuyke
mpatxcgpopmayuje y [lowckoj. Onumume (gminy) cy dobu.te sasxcHa osaauthersay
obs1acmu jagHux yc/ay2a 00 K/ey4H02 3Ha4aja 3a #usom AokasHe 3ajedHuye. Okpy3su
(powiaty) u nokpajuHe (wojewddztwa) makohe umajy easxcHe HadaexcHocmu y
0621aCMU jagHUX ycay2a u 002080pHOCM 3a HUX08 paseoj. Fbuxosy aymonomujy
uyeajy npasHe, UHCMUMyyuoHa/iHe U GUHAHCUjCKe 2apaHyuje U jaku J1I0KA/IHU
Audepu. Ilasc/6u80 ocCMUUL/bEH UHCMUMYYUOHAIHU OKBUP JI0KA/IHE U PEe2UOHA/IHE
g/acmu 0e/10840 je K0 NOCMOJaH U OMNOPaH cucmeM, Koju 2apaHmyje CHa»XCHy
deyeHmpaauzayujy u daje N0KAAHUM U NOKPAJUHCKUM 8/1ACMUMA 3HAYAjHA
osaawhera u 002080pHOCM Y AOHOUEHY 001yKa Y no2/1edy 8ehuHe jagHUX CAYHCOU.
Mehymum, wupoko noswe Had/sAexcHocmu A0KAIHe camoynpase doHea0 je MHo2e
npo6semey noziedy mymaderba npohuca. LleHmpaiHu opeaHu saacmu cy ychegau
da npoHahy adekeamaH UHCMPYMEHMA/AHU NPUCMyn u o4ysajy He3agucHocm
J0Ka/Hux eaacmu. /lpycasu je odzosapaso da deyeHmpasnausyje npobsaeme u
u3azose, aau 0a 3a0piHcu KOHMpoAy Had PuHaHcujama u dpy2um pecypcuma, Kao u
da Haaa3u HavuHe da noseha Had30pHa ogautherba Had 10KAAHOM ynpagom. CKopo
30 200uHa HaKOH NOHOBHOZ y8ohera mepumopujaaHe camoynpase y I10/6cKoj,
JI0KAJ/IHA camoynpasa 6u mpebasio da 6yde do6po ykoperbeHa y yCmagHoOM cucmemy
ITocke, aau da Au 3aucma mako?

K/by!me pevu: no/6CKU yCmdasgHU cucmem, /IOKa/IHa U pecuoHa/iHa camoynpasa.

151






) . OPHUTHHAJIHH HAYYHHU PAJL
Ap Kesvko Mupjanuh, 10.5937 /zrpfn0-23398
PedosHu npogecop lpasHoz pakysmema,

Yuuseepsumem y Barboj JIyyu, Peny6auka Cpncka

Bocna u Xepyezosuna UDK: 349.2:342.7]:004.738.5

342.7
Pad npumseen: 30.09.20109.
Paod npuxseahen: 05.12.2019.

SALITHTA JINMYHUX IIOJATAKA 3AIIOCIEHHX Y YC/IOBUMA
KOPHIITEEbA HHPOPMAILIHOHHUX TEXHO/IOT'HJA

Ancmpaxkm: [locnodasay nymem uHGOpMAYUOHUX MeXHOA02Ujd NPUKYN/bA,
o6pahyje, kopucmu u yyea suvHe nodamke 3anocjaeHUX hompebHe 3a
ocmeapusarbe npasa u 06aee3ay padHoM 00HOCY, d 3aN0C/AeHU UMd NPaso
Ha 3auwmumy nodamaka y moky u noc/auje npecmaHka padHoz odHoca.
/Jla 6u ce o6e3bujedusa 3awmuma AUYHUX hodamaka u npusamHuocmu
3anoc/ieHux, HeonXo0Ho je damu 8ehu 3Ha4aj npagHoM ypehusarby HaO4UHa
Kopuwmersa osux mexHo.iozuja. [loped yseharba pusuka od 310ynompebe
JAUYHUX hodamaka yc/bed ynompebe 08ux mexHoso2uja, u hompebe da
ce npoMujeHU npagHa npakca 0a 3anoc/eHu pujemko Kopucme npaso Ha
3awmumy JAUYHUX N00AMAKa, Kao 8axcaHd pas/ioz 3a NPasHo ypehusarse
Modice ce usdeojumu obasge3a nocmeneHoz yckaahuearsa domahez
npaea ca npasom Eeponcke yHuje (npema Cnopasymy o cmabuausayuju
u npudpyxcusary). Hasederu paszsnosu ymuuvy da npeossadasa cmas
da je HeonxodHo yzpadumu esponcke cmaHdapde u3 oge o6sacmu,
npedsubene Ypedbom (EY) 2016/679 Eeponckoe napnaameuma u Cagjema
u3 2016. o 3awumumu hojeduHaya y ee3u ¢ 06padom Au4HUX hodamaka u
0 €/10600HOM Kpemarby makeux nodamakxa. Tema mekcma o6yxeama u
ymuyaj UHgOpMAyuUoHUX mexHo 102uja Ha 3awmumy AUYHUX hodamaka
3anocseHux ,y36yrusava”.

KmyuHne pujeuu: 3awmuma npusamuocmu u AUYHUX N0JAmaka 3ano-
C/AEHUX, ymuyaj uH@opMayuoHUX mexHo/102uja Ha 3awmumy JAUYHUX
nodamaka, 3aumuma 3anoc/aeHux y30yrusaud.

" zeljko.mirjanic@pf.unibl.org
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1.YBog

3alTrTa JIMYHUX [T0JlaTaKa 3aloCcJeHUX Y yCJA0BMMa KOopUIITewa uHGopmMa-
[UOHUX TEXHOJIOTHja MpeACTaB/ba MOCEGHY TEMY Y OKBUPY pPaJHOT IpaBa U
[0 LI1¥pe NMpaBHe TeMe O 3alITUTU OCHOBHUX IIpaBa u cjao6oxa rpabana y
NPUKYIJ/bakby, 06paii, KOPUIITEHY U YyBaky JUUYHUX [oJaTaKka. ¥ OKBUPY
NpaBHUX UCTPAXKHUBaKa, 3alITUTA JUYHUX [ToZjaTakKa (nmojaTaka o IMYHOCTH)
MO>Ke Ce UCTPakUBaTH ca acleKTa [ojeinHe WJIU BUIlle NPaBHUX HAYYHUX
JUCLUIIJIMHA YHYTap jelHe UJIM BUILIE Y>KUX IPAaBHUX HAyYHUX 00J1aCTH, Kao
NUTalkbe YHYTpalllkher, eBPONCKOT U Me)yHapoJHOT MpaBa. 3aliTUTA JUYHUX
nojaTakKay ycjJ0BUMa KOpUlLITewha UHPOPMaLMOHUX TEXHOJIOTHja IpeiCTaB/ba
nopej, TeMe NPaBHUX HCTPaKHMBakba, TEMY UHPOPMATUUYKUX U APYTHUX
HCTpa)KMBamwa y pa3HUM HayyHUM 06JlacTUMa U HAYyYHUM M0J/bUMA U TEMY
WHTEePAUCLUIIJINHAPHUX UCTPAKUBaWa. Y LOCTYIIHOj IPaBHOj JIUTEPATypHU
HeJl0CTajy pe3y/ITaTH IPOjeKTHUX UCTPaKMBamha 0 3alUTUTHU JIMYHUX I0JaTaKa
Y 0 IOBE3aHOCTH NpaBa U HHopMaTHKe. M3abpaHa TeMa yKa3yje Ha 3Ha4aj
HCTpa)kKuBaka OBe Be3e 3aCHOBaHe Ha TOMe Jia cy MHpopMalMoHe TEXHOJI0T Hje
He3aMjeHJ/bUBO CPeJICTBO 3a 0o6pajay mnoaartaka. [Ipejs ucTpakuBayuMma je
3aZlaTak Jla o6jacHe nmpoMjeHe y 06J1aCTHU 3alUTUTe JIMYHUX MoJaTaka U
3aLITUTE NPUBATHOCTHU yC/be]| KOPULITEHA HHGOPMALIMOHUX TEXHOJIOTHja Koje
oJ1aKLIaBajy o6pajy, a oTexaBajy UyBame oJjaTaka U 3alUTUTY IPUBATHOCTH.
W3raena onpaBaaHa KoOHCTaTalMja fia je moTpe6a 3a curypHoinhy nuHpopmanuja
Ha MpeXHU jejHaKa NOTpebU 3a NeyaTHpakbeM BOCKOM CTpPAaTEeUIKU Ba)KHUX
JIOKyMeHaTa y MpPeTXO0JHO] epu KOMyHHKalvja ,Ha nanupy” (Backosuh,
2014: 40). 3amTUTa JUYHUX MT0JaTaKa 3all0CJAeHUX Y YCJA0OBUMA KOPULITEHA
nHOpPMAIMOHUX TEXHOJIOTH]ja je jelHa 0/ TeMa Koje ce MOTY IOCTaBUTH I10
NUTawy yTHLaja ”HGOPMALLMOHUX TEXHOJIOIUja HAa IPOMjeHe Y CBUjeTy paja U
Ha pa/ZiHe ofHoce. Kao fpyre akTyeJsiHe U HEUCTpa)KeHe TeMe MOT'y Ce U3/ BOjUTH
paj Ha ja/bUHy, 3alITUTa 6€36je JHOCTU U 3/ipaBJba 3alI0CTAEHUX KOjU KOPUCTeE
OBe TeXHOJIOTH]e, UTA,.

[IpaBHO pery/iMcame 3alITUTe JUYHUX OAATAKa U IPUBATHOCTHU 3aMOCJIEHUX
ce 3aCHUBA Ha YCTAaBHOj 3alITUTH [I0ZlaTaka 0 IMUHOCTU KOjoM je 3abpameHa
Y KaXKIbMBa ynoTpeba THUX MOJaTaKa U3BaH CBpXe 3a KOjy Cy NPUKYIJbEHH,
NpaBy CBakora ja 6yZe o6aBUjelITeH 0 NPUKYIIJbeHUM MoJaluMa 0 CBOjoj
JINYHOCTH ¥ IPaBY Ha 3alITUTY OJ] IbUX0Be 3/10ynoTpe6e. TpeH  Aa mocaogaBuu
CBe BHUIlle U MAacCOBHO KOpUCTe MHbOpMalMOHE TeXHOJIOTHje, MOACTAKHY T
edukacHouhy 1 ¢UHAHCUjCKOM JocTynHOLNy OBUX TeXHOJIOrHUja, ynyhyje
Ha NUTamke KaKo 3aKOHCKHWM U ayTOHOMHUM NpaBHUM oZipeJ6aMa MpaBHO
peryJiucaTi KOpUIITekhe OBUX TEXHOJIOTHja Y IUJ/bYy OCTBApHBakha yCTAaBHUX
onpenou. [lorpebHo je n3bjehu moBpesy 6e36jeJHOCTH JUYHHUX NOAATAKA
3alocJeHuX Koja JOBOJM /10 YHULITEeHa, 'yOUTKa, U3MjeHe, HeoBJlamheHor
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OTKpHUBamwa UJM NpUCTyNa nojauuma. Jla 6u ce To usbjerso, nocjaosanal je
[ly?KaH J1a peryJ/ulile, OpraHu3yje U KOHTPOJIMILe 00pay noJaTaka 3aocjJeHUX
Ha HauMH KOjU ClipevyaBa Kpllekhe bUX0BUX NIpaBa U 3jo0ynorpebe. [losazehu
o[, cTaBa Jja Tpeba pery/jMcaTi KOpUulliTelkhe HHGOPMALIMOHUX TEXHOJIO0THja
KOJi IT0CJI0/IaBlia Ha HAYKMH Jia ce 06e36ujeM 3alUTHUTA 0ZaTaKa 0 JIMYHOCTHU
Y IPUBATHOCTHU 3aMOCJEHUX IpeMa KOHKPETHUM YCJI0BUMA Pajia, MOXe ce
NIOCTAaBUTH U Te3a /Jia je 3allITUTa IMUHUX [I0JjlaTaKa ¥ IPUBATHOCTH 3aM0CJAEHUX
Ba)KHa TeMa 3a KOJIEKTUBHE NPEroBOpe U coldjasHu Aujasor. [Ipu Tome ce
[oJla3u 0Ji CxBaTama Ja Ce 3allTUTA JMYHUX NoJlaTakKa U INPUBATHOCTHU
He MOXKe IIOCMaTpaTH O0/IBOjeHO 0/J] 3alITHUTe JOCTOjaHCTBA HAa pajy U [Ja je
JbY/ICKO IOCTOjaHCTBO JlaHac CTaHJapAHU CaZpkKaj eBpOICKUX ycTaBa, 6UJIo
CaMOCTAaJIHO UJIH Kao I0[aTaK y3 JbyACKa paBa (IpaBo Ha )KUBOT, IPUBATHOCT,
MOpaJIHU UHTETPUTET, UJEHTUTET UJIU IPAaBUUYHOCT KPUBUYHOT MOCTYIIKA)
(Culo, 2015: 50). /loroBopoM colMjaTHUX MApTHEPa MOTY ce mocTuhy edrKacHO
Y pallMOHAJIHO KOPHUILITEemhe OBUX TEXHOJIOTHja U U36jehn pasHU CIOPOBY, a
0oCe6HO CIIOPOBH [TOBOJJOM BUIE0-HA/I30pa U HA[30pa eJIEKTPOHCKE MOIITE, Te
YTULLATH Ha CBUjeCT 3al0oCc/JeHUX U nocsoAaBana. [lopes 3akoHoM yTBpheHUx
JIETHTUMHUX pasJiora 3a yBohewe BU/JIe0-Haj30pa y IPOCTOpUjaMa oc/a04aBLa,
OBe pa3Jiore 6y 3ajeJHUYKM MOTJIM YTBPAUTH U COLMjaIHU TApTHEPH OHJIA KaJja
TO HaJIa)ke ONpaB/JlaH UHTepec nocsaoaBua. Ho, Moh KoJIeKTUBHOT AjesioBamka
paZiHMKa HUje 3HaYajHUje KOPUILTEeHA 33 3alUTUTY BhUXOBUX OCHOBHUX JbYACKUX
npaBa Ha pajy, YK/by4yjyhu u mpaBo Ha npuBaTHOCT. UMajyhu y Buay zaa je
caBpeMeHa TexXHoJIoruja oMoryhuJjia noc/joAaB1y la Ha BeoMa 6p3 U Jlak HaUMH
NpUKYyIJ/ba U 06pabyje mogaTKe 0 3aI0CJAEHOM U 1a UX KOHTUHYUPAHO HA/I3UPeE,
6110 61U 06pO AAaIpe,ICTAaBHULIU PaHUKA peieQUHHULILY CBOjY YJIOTY y TOTJIE LY
3alTUTe NpaBa paaHuka (Kosau Opsaanauh, 2019: 174).

HazamTuTy TUYHUX IT0JjaTaKa 3aM0CJAeHUX IPUMjeryjy ce Ioje/IuHe ofpenoe
Y3 paJiHOT 3aKOHOJaBCTBA U 0/ipe/i6e 3aK0Ha KOjU pery/uiie 3allTUTY JUUHUX
nojaraka (mojjaTaka o JUYHOCTH), Te Ce N0CTaBJ/ba MUTAE YCKJIaheHOCTH
3alITHTe NOAAaTaKa 3all0C/JAeHUX Ca HadyeJIMMa ¥ IpaBUJIMMa 3alUTUTe JUYHUX
Mo/laTaKa Koja ce oZJHOCe Ha CBe rpahaHe, a Koja cy 06MYHO HAMIKMCAHA 10 y30pY Ha
eBpoIcKe U MehyHapo/iHe cTaHAap/ie y 0BOj o6.1acTu. [lopes oBUX cTaHap/a, 3a
peryJjivcame 3aliTUTe JMYHUX [10JaTaKa U 3alITUTE IPUBATHOCTH 3al0CJAEHUX
Ba)XHMU Cy cCTaBOBM EBpoIckor cyza 3a Jpy/icKa IpaBa cafipXKaHU y npecyjama
KOje ce 0JHOCe Ha 3alUTUTY IMYHUX N10JlaTaKa U IPUBATHOCTHU. Y OBOM TEKCTY ce
110J1a34 O/ ONIITeE Te3e Jia je 3a yHanpehemwe HUBOA 3aIUTUTE IMYHUX [TOlaTaKa U
NPUBATHOCTH 3aM0CJEHUX BaXKHO yTPaIUTH ¥ 3aKOHCKe oipeioe MehyHapojHe
1 eBpOIICKe CTaHJapJe U3 oBe 06J1aCTH, a pa3J/o3u 3a TO Cy MOBe3aHU ca
YCHNOCTaB/babeM HHGOPMATHYKOT APYIITBA Y OKOJIHOCTUMA IJIo6aIu3aluje
Y pervoHaJiMsalnyje. Y Npujor ToMe Moe ce HaBeCTHU Jia je y [Ipeambyiu
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Jexnapanuje MOP-a o couyjaiHoj NpaBAy y LM/bY NpaBeAHe Iyobaau3anuje
KOHCTAaTOBAHO Jla caJjalliiby IJ106aIU3a1 U]y KapaKTepHUllle pacipoCcTPambeHOCT
HOBUX TEXHOJIOTHja U 1 je 0HA GaKTOp KOjU M3a3uBa IpeobJINKOBake CBUjeTa
pazaus Kopjena, Te 1a MOP y KoHTeKCTYy riio6asiM3anuje Mmopa, uamehy ocrasor,
JlanpoMoBulle ¢uI030Pujy NocTaB/baka CTaHAAPAA, KA0 OCHOBHOT eJleMeHTa
CBOjUX aKTHBHOCTH, ToBehamweM ibHMX0BOT 3Havaja Ha CBUjeT paja.' [loagyTuiiajeM
akTyesiHe pase riobanusalije, 3anodeTe y IpoLLJIOM BUjeKy, MUjetba ce U HAYMH
3alTUTE JbYACKUX MPaBa, YK/bY4yjyhu npaBa 3anocjaeHUX U y OKBUPY TOra
NpaBoO Ha 3alUTUTY IMYHUX [T0aTaKa U TPUBATHOCTU. Y JIUTEPATyPU Ce 0OUIHO
noJ, yTHlajeM riob6aJsin3aluje Ha cTaHAap/Je y MehyHapoHOM U eBpPOIICKOM
IpaBy NojApasyMujeBa HeoiMbepaJsiHa NpOMjeHa CBUjeTa TOKOM NMPETXOJHUX
JelleHuja. Y Hay4HOj jJaBHOCTHY HUCY [0 Kpaja pa3jallilbeHe JujeMe 0 IPUPOLIH,
3Hayajy 4 noc/peiMliaMa akTyeJsHe dase npoueca rjobaniusalyje v eBponcke
WHTerpanuje Kao Jujesia TOT Ipoleca U yTULAj KOjU OBU NPOLECU UMaAjy Ha
IpOMjeHe NPaBHOT cUCTeMa y (MOCT)TPaH3ULMOHUM 3eMJ/baMa JyroucTouyHe
EBporie. Y jaBHOCTHY HHUje CIIOPHO Jia ce U/jieja HeoJinbepaJsiHe rjo6aausaluje
PasJIMKYyjy of u/jieje rjio6asin3aliije Kao HCTOPHUjCKOT Mpolieca, YHjU je cacTaBHU
[0 pa3Boj MehyHapogHOT nmpaBa y NpaBly OCTBapUBamba MPOKJIaMOBAHUX
YHHUBep3aJHUX BpUjeJHOCTH, YK/byuyjyhu pa3Boj MehyHapoaHOT pafHOr NpaBa
y IpaBLy OCTBapUBama L U/beBa paJiHOT IpaBa Kao LITO Cy COLlMjaJiHa 1PaBAa,
COLMjaJIHM MUP U 3abpaHa KOHKypeHLUje. /la/bl TOK IV106an3alnje U KapaKkTep
HEHOT YTUIIAja HA Pa3Boj (paAHor) MpaBa HUje Moryhe curypHo npeJiBujijeTH,
MaKo je IOYeTKOM OBOT BHjeKa U3Iyieaso ApyKuuje. 3a 3eMJ/be JyrOUCTOYHE
EBpomne yckiahuBame fomaher npaBa canpaBoM EY npejcTaB/ba KOHTUHYUPaAH
Y AyroTpajaH Npolec Y OKBUPY eBpOICKe UHTerpanuje. /luHaMruKka 1 06UM
yckaabuBamwa 06jeKTUBHO 3aBUCe 0Jf MOrYhHOCTH NojeiuHe 3eMJbe Jla Cce
NPUGJIMKU CTelleHy eKOHOMCKOT M colidjaJiHor pa3Boja EY, a cy6jekTUBHO
3aBUCH 0/ KallaluTeTa MHCTUTYLMja BJACTU U BOJbe JPYIITBEHUX NapTHepa
JlaipeMa IOCTUTHY TOM CTelleHy pa3Boja 3eMJbe Kperpajy npoMjeHe ogpeheHux
rpaHa nmpasa (Mupjanuh, 2014: 130). Ay, JyroTPajHOCT Mpoleca eBpoIcKe
WHTerpanuje JOHOCH OBUM 3eMJbaMa HEU3BjeCHOCT U yclopaBa JUHAMUKY
yckJahuBamwa npasa.

Y TeKcTy ce moJsia3u U 0J] Te3e Jla 06MM 3alITUTE JIUYHUX [I0/laTaKa npeBubex
3a 3alo0cCJ/IeHe HUje J0BOJbAH Jla ce 3allTUTe 3aloc/eHU y30yhUuBadu U Ja je
Ba’XHa [I0ZlaTHA 3aLITUTA UJEHTUTETA OBUX JIUIIA CTOTA IITO OBE TEXHOJIOTHja
oMmoryhaBajy JlaKllle OTKpUBake JUYHUX N10JlaTaKa y36ybHUBaya.

1 Jleksapauuja MOP-a o conujasiHoj npaBAu y LUJ/by IpaBeAHe rjob6aausaluje, eHr.
Declaration on Social Justice for a Fair Globalization, ILC, 97th session,Geneva, 2008.
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2. EBpOl’lCKPl CTaHJAAPAH 3AlITUTE JIMYHUX MOAATAKA

Perynucamwe kopuliTera HHPOpPMALMOHUMX TEXHOJIOTHja 3a o06pajy
JINYHUX T0/1aTaKa, YK/bYUyjyhu 1 06paly JUYHUX NOAATaKa 3aNI0CJAEHUX, V
3eMJ/bU KaHJUJaTy 3a NpujeM y EBponcky yHHU]jy jecTe Ba)kaH JMO Ipoleca
yckJahuBamwa (XapMoHHu3aluje) npaBa. Kao npuMjepu Te o6aBe3e Mory ce
HaBecTH 4JaH 81 Crnopa3yma 0 cTabuJ/AM3alUju U NPULDPYKUBAKY KOjU je
3akJspyumsia Penyb6sinka Cpbuja ca EBponckoM yHHjOM, KOjHU ycCIOCTaBJ/ba
06aBe3y Jia ce yCKJaJU 3aKOHO/LAaBCTBO KOje ce 0JHOCHU Ha 3alITUTY NojaTaka
0 JIMYHOCTH Ca 3aKOHO/IaBCTBOM YHH]e,” U usiad 79 CiopasyMa o CTabuIM3anuju
Y NPUAPYXKUBaWy KOjH je 3aK/byuusa bocHa u XeplLeroBrHa, a KOju UCTO
yCHOCTaBJ/ba 06aBe3y ycKJIahuBamba 3aKOHOIABCTBA KOje peryJiuile 3alliTUTY
JIMYHUX NI0JjaTaka ca NpaBoM 3ajefiHHULe U PYTUM eBPONCKKUM U MehyHapoJHUM
CTaHJapArMa, Te 06aBe3y Jla ce yCIOCTaBU HE3aBUCHO HA/[30PHO THUjeJIo ca
JlOBOJbHUM QUHAHCHUjCKUM M JbYJCKUM MOTEeHLMjaJuMa Y I1U/by epUuKacHOT
npahewa ¥ rapaHToBama NpoBohema 3aKOHOLABCTBA O 3AUITUTH JUYHUX
nosaTtaka.? 3eMJ/be y pErMOHY ¥ 3aKOHCKOM pPeryucamwy 3allTUTE JTUYHUX
noJiaTaka yBaxkaBajy eBpOIICKe CTaH4ap/ie 3a 3aliTUTY NoaTaKa U IOCTeNeHO
Ca pasJIMYUTOM JUHAMUKOM UCNyHaBajy npey3eTy o6aBe3y XapMOHHU3alHje.
Tako je Peny6sivka Cp6uja joHUjesia 3aKOH 0 3alITUTH MOAaTaKa 0 IUYHOCTH
nocJiuje foHolewa Ypebe EBponicke yHUje 2016/679, 3a pa3yiuky oj bocHe u
XepueroBuHe Koja joul HUje YCKJaZuJia 3aKOH KOjU peryJuile 3aliTUTY TUIHUX
nojaTaka ca 0BoM Ype60oM, a IITO HUje Toc/beJUlla IPYKUYUjer ofHOCa TpeMa
npeyseToj o6aBe3u, Beh AJHHaAMKKe 3aKOHOAaBHe AjesaTHocTH.* OCHOBHE
oapenbe o yckaahuBamwy HallMOHaJHUX IPONKCA C IPaBHOM CTeueBUHOM EY
cajip>kaHe Cy y YroBopy 0 OCHUBaky EBpoIicKe 3ajejHHIIE, A IUTO Ce OJHOCH U Ha
npolLec ycBajawa v npuMjeHe npasa EY y pagHoM npaBy u cBujeTy paga. Kako je
MO/IBYU€EHO, IpaBHA CTeYeBUHA HUje caMO IIPaBo ¥ y2KeM CMUCJTY, jep o6yXBaTa
cajiprkaj, HayeJsla U NOJIMTHUYKE [UJbeBe OCHUBAYKHUX yT0BOPa, 3aKOHOAABCTBO
YCBOjeHO Ha TeMeJ/by OCHUBAYKUX yroBopa, npecyze EBponckor cyza npaB/e,
Jlekyaapanuje U pe3oayuuje EY, mjepe koje ce ofHOCe Ha 3aje JHUYKY CIOJbHY
Y 6e36jeJHOCHY MMOJIMTUKY, IpaBocyhe ¥ yHy Tpalllibe MocJa0Be, MehyHapoHe
yroBOpe Koje je ckJyonuJja EBporncka 3ajeHULA, KA0 U yTOBOpe 3aK/by4yeHe
usmeby nap:kaBa usnaHuna ¢ Tpehum 3eMs/baMa y moJpydjy AjesioBama EY

2 3axoH o noTBphuBamwy CiopasyMma o cTabUIM3alMj1 U IPU/IPYKUBakby udMehy EBponckux
3ajeJIHUIIA U BbUXOBUX JIpXKaBa YJIaHUIQ, ca jefiHe cTpaHe, U Peny6sinke Cp6uje, ca Apyre
ctpane, Ci. rmacauk PC-MehyHnapoauu yrosopu, 83/08.

3 Opnyka o patudukanuju Cnopasdyma o CTabUAU3ALHUU U IPUJPYKUBAY U3MeDhy
EBponckux 3ajefHULa U BbUXOBUX JpKaBa 4jlaHuLa U bocHe u Xepuerosune, C1. 24ACHUK
BbuX - MehyHapodHu yzosopu, 10/08.

4 3aKoH 0 3alITUTH NojaTaka o Ju4HoCTH, Cj1. riracHukK PC, 87/18; Y LlpHoj ['opu: 3akoH o
3alITUTHU NoAaTaka o iuyHocTH, Ci. auct LUI,79/08, 70/09, 44/12 u 22/17.

157



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huity | Bpoj 85 | F'oauHA LVIIL | 2019

(Ucur, 2007: 311). ObaBesa yckyjabhuBawa npaBa yTBpheHa nojeJUHa4HUM
Crnopa3yMuMa o CTaGUIN3alUjH U IPU/JIPYKUBakby u3Mehy EBporcke 3ajeiHu1e
Y 3eMaJba JyroructoyHe EBpone ncnymwaBa ce nocTeneHUM TpoMjeHaMa IpaBa
Koje Tpeba Jila HIOMUPU eBPOIICKe 3aXTjeBe ca joMahuM npaBHUM, EKOHOMCKHUM
Y COIMjaJTHUM OKOJIHOCTHMa.

3aKoHOZABALl y peryaucamy 3allTUTe N0A4aTaKa O JIMYHOCTU U NIPUBATHOCTH
[0JIa34 O CTAaHAApP/Ia ¥ Koje je yrpaheH KOHIENT NPUBATHOCTH YCIIOCTAB/bEH
TOKOM pa3B0ja eBPOICKOT NPaBHOI OKBUpaA 3a 3alITUTY I0aTaKa, a KOjy I0YHbe
ca EBponckoM KOHBEHIIMjOM 3a 3aIITUTY JbY/ICKUX IPaBa U 0CHOBHUX 106072
(4s1. 8), npeko [loBesbe EBporicke yHUje 0 OCHOBHUM IIpaBUMa Koja peryJsuiie
3alITUTY HE3aBUCHO O/ 00JIMKA Y KOME Cy CaJ[p>KaHU U MeJihjyMa Ha KOMe Cy
NoxXpamweHu NoJjaly, 4pyrux u3Bopu npasa EY koju ypehyjy samtuTy nogartaka,
JupekTtuBe 95/46/E3 u 3aBpmana Ypenoom 2016/679 o 3aluTUTH 0jeJUHALIA Y
Be3M c 06pajoM JIMYHUX [10JjaTaKa U 0 CJI060/JHOM KpeTakby TaKBUX IT0JaTakKa.
3amTuTa JUYHUX MoJaTaka npeJBuheHa je HajBa)KHUjUM akTUMa EBporcke
YHUje Kao 0CHOBHO I1paBo: IpeMa YroBopy o QyHKIIMOHUCaky EBpornicke yHUje
(usan 16) cBakKo MMa NpaBO Ha 3alITUTY CBOjUX JIMYHUX 0JjaTaKa, a IpemMa
[ToBesbu EBporncke yHUje 0 OCHOBHUM NpaBUMa (4J1aH 8) cBako MMa npaBo
Ha 3alUTUTY JUYHUX N0J]aTaKa; MoAalK MOpajy ce o6pahuBaTu MOIITEHO, Y
yTBpheHe cBpXe U HAa OCHOBY CarJlaCHOCTHU JIUIlA O KOME je pujey, UJIU Ha HEKOj
JIpyTOj JIETHTUMHOj OCHOBU Yy TBpP)€HOj 3aKOHOM; CBAKO MMa IIpaBO Ha MPUCTYTI
NPUKYIIJbeHUM NoJalliMa KOjH Ce Ha Bera UJIM By OJJHOCe M [IPaBo Ha HbUXOBO
HCcIpaB/bake; NOLITOBAabe TUX NpaBUJia NOJJIUjexke HaZ30py He3aBUCHOT
THjesa. Kako npumjehyjy ayTopH, y oniToj eBo1y1Mjyu KOHIeNTa TPUBATHOCTH,
NOCTEIEHO je yCIOCTaB/beHO NPaBO HAa IPUBATHOCT, TAKO LITO je Ipeno3HaBame
Y IpU3HaBakbe IpaBa Ha IPUBATHOCT HACcTaJo0 U3 OTpebe a ce 06e36ujesie ITO
eduKacHUjU MeXaHU3MU PUBATHOCTH jep CY, ca JPYIITBEHUM U TEXHOJIOUIKUM
HanpeTKOM, MOTYNHOCTH H-eHe T0OBpe/ie NoCTaJle CBe JOCTYIHU]je, a HAYUHU Ha
KOju ce Te noBpee 4uHe cBe coductunupanuju (llonosuh, Josanosuh, 2017:
123).

3apery/avcamwe 3alITUTE JUUHUX [I0JlaTaKa y mpolecy yckJaahupawa fjomaher
npaBa ca npaBoM EBporcke yHUje nocebHa BaXKHOCT npunajia Ypenou 2016/679
EBpornckor napsiaMeHTa v CaBjeta o 27. anpuJia 2016. 0 3alITUTH NojeJUHALA
y Be3u c 06paJioM IMYHUX [10JaTaKa 1 0 cJI060JHOM KpeTakby TaKBUX N10/jaTaKa,
Te 0 CTaBJ/baky U3BaH cHare [JupektuBe 95/46/E3 (Onuita ypez6a o 3alITUTH
nojaTtaka)®, ydja je npuMjeHa o6aBe3Ha 3a WiaHulle oA 25. maja 2018. roguHe.

5 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on
the free movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation), Official Journal L 119(1).
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OHa cTaBJ/ba BaH cHare [lupekTuBy 95/46/E3 nonujety 1995. roguHe Kaja
je MHTepHeT joul 610 y MOoBOjUMa U, C 063UPOM Ha JUTHUTAJIHO JI06a y KojeM
ce 6uJ/beXHU palKjJaH pa3Boj TEXHOJIOWKUX JocTUTHYha Koja omoryhaBajy
MYyHO GP>KU MPOTOK poba U ycayra, U pa3MjeHy MojaTaka, [U/b JOHOUIEHe
Ypenbe je 6110 ocurypame jeJHaKOBpUjeJHOI HUBOA 3alUTUTE N0OjeiMHALA
U CJIO6OJHOT MPOTOKA JIMYHUX MoJaTaka mupoM EBporncke yHuje (Bet-Ra-
deti¢, 2017: 9). [Ipema Ypeabu, Hauesia ¥ MpaBuJia O 3aLUTUTH MOjeJUHALA Y
Be3H c 06pa/joM JIMYHUX [10/]aTaKa [OIITYjy OCHOBHA TpaBa U cio6oje. Oniura
ypenaba o 3alITUTH NoJlaTaka ce NpUMjewyje JUPeKTHO 6e3 MoryhHocTu
MHTepIpeTaluja, a lITo CBUM eBPOICKUM rpahaHuMa o6e36jehyje yjeaHaueHO
IpaBoO Ha 3alITUTY JMYHUX NojAaTaka. Kao jefaH of pasJora 3a ypehuBame
3alITHUTe IMYHUX olaTaka y EBpOICKOj yHUjU HABOA U Ce HY>KHOCT OHOIIeha
IpaBHOT MHCTPYMeHTa Koju he ocurypaTu 3aliTUTY IpaBa U JIMUHUX cJ1060a
noje/iMHala y Be3U ¢ 06pa/loM JIMYHUX oJjaTaka. OHa ce NpuMjeyje Ha pupme
Y NojeIMHIe KOjU 06aBJbajy oApeheHy npodecroHaHy aKTUBHOCT, YAPYKeba,
60JIHUIIE, KJIy6OBe, Ha pu3nYKa JMIa Kaja o6pabyjy JiMuHe nojaTKe U3BaH
OKBHUpa noTpeba foMahMHCTBA, Ha ip>KaBHe UHCTUTYLHUje (OCUM y C1ydajeBUMa
KPUBUYHOIPABHUX aKTUBHOCTH, MONYT CipeyaBaba KPUBUYHUX Jjesa Uau
IporoHa MOYMHHUJIALLA UCTHUX, Te Y MOAPYYjuMa U3BaH HaJJIeXKHOCTHU IIpaBa
EBporicke yHuje). Onura ypenba o 3alITUTH MojJaTaka ce cMaTpa BeoMa
3Ha4YajHUM KOPAKOM y MpaBLy YCIOCTaB/baka jeJUHCTBEHOT JUTUTAJHOT
Tp2KUILTA Y EBPOINICKOj YHHU]H, U CTBapa CaBpeMeHUjU U JeTa/bHUJU OKBUD 3a
NpaBHO ypehewe 3amITUTE NoAaTaka o indHocTH ([TonoBuh, Jopanosuh, 2017:
137). llpaBuJia Koja OHa caip KU CJYKe Kao NpUMjep Y 3eM/baMa BaH YHHje,
Kao ILITO je, HA IpUMjep, IpaBUJIO Ja rpahaHu UMajy HaJ30p HaJ 06pajjoM
BJIACTUTHUX NoJaTaka. Onuita ypeabda o 3aliTUTH [ToZaTaka Kao ¥ JlupekTrBa
95/46/E3 cazpu npaBo Ha 06aBHjelITEHOCT, IPaBO HA MPUCTYI NoAAUMa,
NpaBoO Ha MPOTECT JIMIIA YUjHU ce mojaluu o6pabyjy, a caapxu u HoBa mpaBsa:
NpaBo /ia ce OTpaHUYM 06pajia ¥ IpaBoO Ha IPEHOCHUBOCT Mo/, aTaKa.

OnTa ypez6a o 3aliTUTH T0AaTaKa 0CTaB/ba MOTYNHOCT 3eMJ/baMa YJaHUILaMa
Jlay caydajeBuMa obpa/jie moJaTaKa 3aloCJAeHUX IPONUINY nocebHa nmpaBuia
3a obpajy JIMYHUX [oJlaTaka y OKBUPY 3amocjema. To ce MPBEHCTBEHO
OJIHOCH Ha YCJIOBe MO/, KOjUMa Ce JIMYHU oAl MoT'y 06pahuBaTH Ha OCHOBY
CarJIaCHOCTH 3aloCJIeHOT 3a NoTpebe 3anoll/baBaka, U3BplIaBawka yropopa

6 Y npuJsior ToMe, MOXe ce HaBeCTH Aa y usBjemitajy u3 2010. ronune Arennuje EY 3a
OCHOBHA [IpaBa, y KOMe ce FOBOPU 0 NOTpPebH 3alUTHUTE JTUYHUX 0jaTaKa 3all0CJAeHOT JIhIia
Kao cyb6jeKTa y HepaBHOIIPAaBHOM I10JI0Kajy, HABO/JIU [ja CY y 3eMJ/baMa 4JIaHHIlaMa youeHe
pas/IM4UTe HENPABUIHOCTH y IOTJIely 3alITUTe IMYHUX oAaTaka. European Union Agency
for Fundamental Rights, Data Protection in the European Union: the role of National Data
Protection Authorities, npey3eTto 28.9.2019. http://fra.europa.eu/fraWebsite/attachments/
Data-protection_en.pdf, cTp. 37.
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0 pajly, UClyHaBaka 3aKOHOM HJIM KOJIEKTUBHUM yroBopuMa yTBpheHUux
o6aBe3a. Y nuTamwy Cy yIipaBJbakbe, IJIaHUPakhe U OpraHu3alyja pajia, 3allTUTa
3/lpaB/ba U 6€36jeTHOCTH Ha pajy, OCTBapUBame MpaBa U3 paJHOT 0JHOCA
Y IpecTaHak pajHor oaHoca. [I[peMa oBoj YpeaoH, fa 6u 6uo moryh Haza3op,
noTpe6HO je a TOCJI0/1aBal] TO ype1 ONIITHM aKTOM UHjU CY IPEJIMET yCJI0BH,
KOPHIITEHhE U Ha/I30P CJIyKOeHe eJIEKTPOHCKE MOIITE, CAYKOEHUX MOOUITHUX
TeslepOHA, KOPUIITEHE GUOMETPHUjCKUX MOJaTaKa U cJ1. Busieo-Haa30p Huje
JMPEKTHO HeBeJleH y Ype16u, ajiv Kpo3 IepUHUIU]Y JIUYHUX [10/[aTaKa 10CeGHO
0CjeT/bHBE MIPHUPOJIE [laje My Ce 3HA4aj Ha/30pa 3a KOju cy moTpe6GHe nocebHe
Mjepe 3allTHTe, OJHOCHO OHA CHUMAaK Ca BU/Ie0-Ha/[30pa KJIacudpuKyje Kao
JINYHH N0JjaTaK NocebHO ocjeT/bUBe npupo/e. KopuirewmeM BUie0-HaA30pa
Mory ce o6pahuBaTH IMUHU OjalM TOCEOHO OCjeT/bUBE IPUPO/IE, KAO LITO CY
HOJlall¥ 0 eETHUYKOM NOPUjeK Ty, 3/IpaBCTBEHOM CTaHy, EKOHOMCKH U COIHjaIHU
craryc, utn. [locTaB/bakbe BU/Ie0-Ha/130pa je NPaBo BJIACHUKA HEKPETHUHE, aJId
BHU/IE0-HA/[30D HAMU]jebeH Jla ce 06e30Hje/lu CUTYPHOCT JIMIA U UMOBHUHE He
MOKe /la ce IOCTAaBU Ha HAauMH /1A Ce KPIIHW MPaBo 3al0CJeHOT Ha TPUBATHOCT.
OKOJIHOCTH MOTY OIpaB/aTH BU/E0-HA/ 30D aKo BpUjeJHOCT Aob6apa Koja ce
KeJie 3alITUTUTH U CTENEH YIPOXKEHOCTH KOjU IPUjeTH IPeoBJiaj[aBa y 0 HOCY
Ha 3alUTUTY JUYHUX noJlaTaka. [lopes HaBeseHOT, 32 peryJincambe Ha4YMHa
KOpHIITEHa BUJI€0-HA/130Pa, IPUXBAT/LUBOCTH HA/130Pa €JIEKTPOHCKE MOIITE
Y CJI. BaXKHe cy npecy/ie EBpornckor cy/a 3a Jby/icKa IpaBa JJOHeCEHE TOBOJOM
HOBpe/ie 3allTUTE JTUYHUX 10IaTaKa U IPUBATHOCTH 3aN0cieHuX. [Ipecy/ie oBor
Cyna yTudy Ha popMupame NpaBHUX CXBaTama 0 MpaBHMa U OJITOBOPHOCTHU
M0CJIO/IaBIA U 3aMI0CJIEHOT ¥ Be3U Ca 3allITUTOM JIMYHUX NoJjaTaka. [Ipakca Cyna
NoKasyje /1a KOpUUITeHhe HHGOPMALMOHUX TEXHOJIOTHja TPATH KpLIekhe MpaBa
Ha 3alUTHUTY IpaBa IPUBATHOCTH, KOHKPETHO YJlaHa 8 0 3alTUTH MoJjaTaKa U
NpUBaTHOCTU EBpOIICKe KOHBEHIHje 3a 3aLITUTY JbY/ICKUX IPaBa U OCHOBHUX
€J1060/13, @ M0 KOME CBAaKO MMa MpPaBO Ha MOLITOBAaHK€ CBOT MPUBATHOT U
MOPOANYHOT )KMBOTA, /IoMa U IIPENHCKe, U JipKaBa ce Hehe MujemaTh y Bpuiemne
OBOT IpaBa OCHM aKO TO HHUje ¥ CKJaJly Ca 3aKOHOM M aKO je TO HEOMXO/HO
y JEMOKPATCKOM JIPYIITBY Yy HHTepeCy HAallUOHAJHE U jaBHE 6€36jeJHOCTH,
€KOHOMCKe ZI06pOOUTH 3eMJbe, Pajiu ClipedyaBakba HepeJla UM KPUMUHAJIA,
3alITHUTE 3/|paB/ba MJIM MOpaJa, 3allTUTe MpaBa U cjao6ozaa aApyrux. Kao
npHMjep MOTY ce U3/IBOjUTH npecy/e y npeamety Konang (Copland) npotus
Yjenumwenor KpasbeBcTBa’ u npeamety Jlone3 Pubanga (Lopez Ribalda) u
JApyru npotus [lnanujed. [IpBu CyACcKHU peaMeT ce 0OJHOCH Ha yCJIOBE MOJ
KOjHMa I0CJI0laBall MOXe 1a HaJZil3upe KOPUIITele TeJedoHa, eJIEKTPOHCKE
MOLITE U UHTEPHETA Ha MOCJIy ¥ BAXKHOCT /1A Ce peryJiviie npahewe U UCTaKHe

7 Copland v. United Kingdom, Judgment of 3 April 2007, no. 62617/00.
8 Ldpez Ribalda and others v. Spain, Judgment of 9 January 2018, no. 8567/13.
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yno3opeme 3anocjaeHuMa o npahemwy, a Apyru CyACKU NpeJjMeT ce OHOCH Ha
TajHo npahewe y3 nmomoh BUeo-HaA30pa. [Ipema npecyau noHeceHoj 2007.
roguHe y npeamety Komsang (Copland) npoTuB Yjengumwenor KpasbeBcTBa,
NpUKYI/balbe U 4YyBakhe JUYHUX MoJaTaka o TesePOHCKUM IMO3WBUMA,
KOpHUIITEWHY eJIeKTPOHCKe MOUITe U HUHTepHeTa 6e3 3Hamwa I0JHOCHOLA
jecTe moBpeja MpaBa Ha MOLITOBabe NIPUBATHOT )KUBOTA U npenucke. Cyf je
3aKJ/byu4Mo Ja cy TesiepOHCKU MMO3MBHU yNyheHU ca nocja NOKPUBEHU NOjMOM
LIIPUBATHU XXUBOT" U ,lIpenucka”“ y cMuciay 4iaHa 8 KoHBeHIUje, Kao U z1a ce
TO OJJHOCH Ha KOpHUILITEEe eJeKTPOHCKe MOLITEe U UHTEPHETA, a IPU YeMy je
HeOUTHA YHIbeHHUIA [a oAl HUCY 06jaB/beHU WU YIOTPeO/beHU MPOTUB
MOZJHOCUOLIA NTPpHUjaBe y AUCLUIIJIMHCKOM UJIM APYTOM NMOCTYNKY. Y Nepuoay
Ha KOjU ce MpeJicTaBKa OJAHOCU HU Y foMaheM 3aKOHOJJABCTBY HU Yy aKTUMa
[0CJIOZlaBlia HUje GMJIO MpOoNKca 0 TOME N0/, KOjuMa ycJIOBUMa NOCJI0JaBall
MO3Ke Jla Ha/iTJIe/la KaKo 3amocjeHd KopucTe TesedoH, e-mail u UHTepHeT, Te
Jla ce He MOXKe TPeTUPATH /ia je MUjelllatbe y IPUBATHU XKUBOT OUJIO0 Y CKJIAAY
Ca3aKoHOM" Kao IITO 3axTHjeBa 4aaH 8, ctaB 2 KonBeHuuje. CyJ He UCK/byUyyje
MoryhHocT fa ce npahemwe KopuliTema TesedOoHa, eJeKTPOHCKE MOIITe UJIU
ynoTpebe HUHTEepHETA HA paJlHOM MjecTy MoXKe CMaTpaTH ,HEeONXOAHUM Yy
JleMOKpPaTCKOM ApylWITBY"“y opeheHUM cuTyanyjamMa Ka/Jja IoCTOjU JJIeTUTUMaH
nusb. Y npeamety Jlones Pubasnga (Lopez Ribalda) u apyru npoTtus llinanuje je
noBpujeheHO NpaBo Ha NPUBATHOCT 3aTO LITO TOJHOCUOLY, YIPKOC 3aKOHCKUM
opeabaMa, HUCY YIIO30PEHH Jla CY TOKOM YU TABOT PaJHOT BpeMeHa I10/J| BUJe0-
Ha/|30pOM, MaKo cy yxBaheHr CKpMBEHUM KaMepaMa Jila KpaJy 360r yera cy
Jlo6uIN 0TKa3. EBpPONCKU Cy[ je 3aK/by4Ho Kako, 6e3 0631pa Ha TO IITO je 3a
CIIOPHU BHU/IE0-HAJ30p OJATOBOPAH BJIACHUK NpUBaTHe pupMe, ApKaBa UMa
MO3UTHBHY 06aBe3y yCIOCTaBUTH 0/ATOBapajyhy paBHOTeXKY U3Mehy 3alITHUTe
NpUBaTHOI )KMBOTa rpahaHa v HHTepeca nocs04aBua. [[peMa MINaHCKOM 3aKOHY,
nojeJUHIe Ce MOpA Ha jacaH HAYMH 06aBUjECTUTHU O MPUKYI/batby U 06pagu
JIMYHUX ToflaTakKa. EBponcku cyz je yTBpAMO [ia je BULe0-Ha[30poM noBpHUjeheHo
NpaBO HAa MPUBATHU }KUBOT MOJHOCUJIALIA, aJIU je OLUjeHUO JJa KOPULITEHEM
CHUMMaKa Ha/l30pHe KaMepe y CyJCKOM NOCTYNKY HUje noBpUjeheHo npaBo
Ha NOIUTEHO cyhemwe y paHOM cIiopy, jep €y, Mehy ocTauM, OCUM CHUMaKa
KOPUIITEHHU U APYTH JJOKA3HU.

3. Permecal-be 3dITUTE JIMYHUX NMOAATAKA 3dalIOCJICHUX

3amTUTa JUYHUX NOAATAaKa U MPUBATHOCTHU 3aIOCJEHUX je peryjaucaHa y
OKBUPY 3alITHUTE NIPaBa 3aM0CJAEHHUX, A MOXe Ce TEOPUjCKU IOCMATPATH U KAo
JIMO 3alITUTE 3/]paBsba U 0e306jeJHOCTH Ha pajy y wupeM cmucay. Kako ce
HaBO/H, 3aLITUTA 3[jpaBJ/ba U 6€306je JHOCTU HA paAy y LIUPEM CMHUCIY, TOpes
CKyIla Mjepa U Cpe/icTaBa KOjuMa Cy 1uJb 6e36jelHU yCI0BH pajia (3alITUTA Y
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yKeM CMUCJy), 06yXBaTa U CKYyIl Mjepa U cpeJicTaBa 3a CTBapambe yJ00HOCTH
Ha MjecTUMa pajia, XyMaHe paJHe CpeJJuHe, OUyBakbha NPUBATHOCTH, JbY[CKOT
JIOCTOjaHCTBA M MOpAJIHOT MHTErpUTeTa 3aN0c/JeHor Ha paay. [lojaM 3amTuTta
3/lpaB/ba U 6e36jeJHOCTHU HA pajly y LIUpPeEM CMUCJIY Tpeba Jja CTBOPU CBUM
KaTeropujaMa 3anocjeHuX GU3rnyKo U MEHTAJIHO 3/ipaBJbe, 3alITUTH MOPAJIHU
UHTETPUTET U JOCTOjaHCTBO JIMUHOCTH, PYKU 3a/[0BOJbCTBO U YJOGHOCT
Ha nocJjy. Mjepe 3aliTuTe NpUBAaTHOCTH 3al0CJeHOT Tpeba carjeJaTy U y
KOHTEKCTY (He)AoNnyITeHOCTH Boherwa eBUIeHI[1ja O IMYHOCTH 3aM0CAEHOT
KOje HUCY Y Be3H ca MocjaoBUMa pagHor MjecTta (Jlybapaa, 2013: 145). Kosuko
je BaXKHO peryJucaTU Mjepe 3alUTUTe MPUBATHOCTU IOKa3yje HMpUMjep
3alITUTe nojaTaka o GpU3NYKOM HUJM MEHTAJIHOM 3/1paBJby, YK/byuyjyhu U
Mo aTKe 0 Mpy»Kawy 3APaBCTBEHUX YCAYTa, KOjU OTKPUBAjy HHPOpMaIiHje o
3/lpaBCTBEHOM cTamy. Kako je KOHCTaTOBaHO, NOC/A0/4aBal], UMa JIETUHTUMHO
npaBo Ja 6y/Jie 06aBUjellITeH O 3/paBCTBEHOM CTakby 3aM0CJeHOT Ha paJJHUM
MjecTUMa ca noBehaHUM pU3MIIMMa HAa OCHOBY MePUOJUYHHUX JbEKAPCKUX
nperse/ia, Kako 61 Morao npey3eTH Mjepe 3allTHUTe 3/jpaBJsba U 6e36jeJHOCTU
Ha paay (Jly6apgaa, 2013: 146). [locaofaBal, Moxe Aa YIYTH 3aM0oCJeHOr
Ha oAaroapajyhe mpersieie y 3/JpaBCTBEHY YCTAaHOBY aKO 0/0Hje OLjeHy
3/lpaBCTBeHe CNIOCOOHOCTH, a paZii Ha NOCJ0BHMaA 3a UMje je 06aB/barbe Kao
noce6aH ycj0B yTBpheHa noce6Ha 3paBCTBEHA CIIOCOGHOCT, aJikd MOXe /ia
TO YYMHU U y CJIy4ajy aKo 3all0CJeHU He JOCTaBU NOTBPAY O NPUBPEMEHO]
CIIpUjeuyeHOCTH 3a paJi UJH 3JI0yNIOTpUjebu NpaBo Ha OACYCTBO 3a BpUjeMe
NpUBpEMEHE CIIPUjeueHOCTH 3a paj.’ Y oBoM ciydajy ynyhuBamwe 3anocaeHor
Ha oJroBapajyhe npersieJie y 3ipaBCTBEHY YCTAHOBY CJIYKHU J1a Ce YTBPAHU Ja
JIU NIOCTOjU pasJior 3a 0TKa3 yroropa o paay. Kopuurewe nHpopMauoHUx
TeXHOJIOTHja 0TeKaBa YyBake MoJaTaKa 0 3paBCTBEHOM CTaky U APYTHUX
,0CjeT/bBUX” JINYHUX NOJAaTaKka U yBehaBa onmacHOCT 0OJ Tora Jia nojAanu
Oy/Zly HeMpPaBUJIHO KOPULITEHU WUJIU 3J0yNOTpHUje6/beHU. CTOra je BakKHO
06e30ujeIUTH 11jeJIOBUTOCT U IIOBjep/bUBOCT /ia Ce NoAaLu obpahyjy Ha HAaUMH
KOjHM ce ITOCTHKe o/iroBapajyhu HuUBo 6e36je JHOCTH, YK/bYUyjyhu 3alITUTY OJ
HeoBJlalllheHe U/ HE3aKOHUTeE 06pa/ie, Te 0J] CJ1yYajHOr I'y6HTKa, YHUILTEHhA
uau omtehewa, a mTo Tpaxku u Ypeaba (EY) 2016/679.

[IpeaMeT oapen6u y paJHOM 3aKOHOLABCTBY je IPUKYI/bakhe, KOPUILITEE,
YyyBakbe U 3allTUTA JIMYHUX I0/laTaKa NOTPeOHUX 3a 3aK/byYUBak€e YyroBopa
0 pajZly, 3a OCTBapuBaibe NpaBa y paJiHOM OJIHOCY, 32 3aLITUTY 6e36jeJHOCTHU
Y 3/ipaBJba Ha pajay, uTA. [locsogaBal MoXKe KOpUCTUTH OBe [TOJaTKe MOCIuje
npecTaHKa PaJHOT 0JJHOCA 3aBUCHO O] YK HE BpEMeHa Y KOMe je HEONX0/JHO
Jla ce OHU KOpUCTe 360T oZpeheHOr pasJjiora, Kao IITO je CTULalke NpaBa Ha
MeH3H]y, peryJucame 3JpaBCTBEHOT OCUTYPamba, UTA. Y NPUJIOT HaBeJeHOT

9 UYsan 179 3akoHa o paay Peny6auke Cpucke, Ca. esacHuk PC, 1/16.

162



K. Mupjanuh | ctp. 153-170

orpaHuYera MOXe ce HaBeCTHU npaBuJio y npenopyuu Casjeta EBpone fa He
Tpeba yyBaTH JUYHE NOAATKE Ay»Ke Hero IITO onpaBJaBa cCBpXa 06paje uiu
3aXTHjeBajy MHTEPECH CaalllbeT U GUBIIET 3aM10CJAEHOT JIMLA, " Kao U To Aa
npema Ypeaou EBporncke yHuje 2016/679 nogauu Mopajy 6UTH YyBaHHU TAaKO
Jla je moryha upeHTHUdUKALMja UCHUTAaHUKA CAaMO TOJMKO BpeMeHa KOJIUKO
je moTpebHO y CBpXY pajiy Koje ce JTUYHU mojaany oopahyjy, a Jaba obpaza
nozjaraka je Moryha paJiu apxuBUpama y jaBHOM HHTepecy, UCTPpa)K1uBakba U
CTAaTUCTHUYKe 00pajie. AHAJIM3WPAHU 3aKOHU 0 pajy MPOIMUCYjy Koje moJaTKe
[ocJ0/iaBal] He MOXe TPaXKUTH, a Koje noaTKe o6pabhyje y3 npaBo 3anocsieHor
Jla OCTBApU yBU/], 3aXTHjeBa UCIIPaB/bathe HETAYHUX U OpUCakbe I0JaTaKa Koju
HUCY 0] HETIOCPEAHOT 3HaYaja 3a MocJoBe Koje o6aBsba.'! To je y ckiagy ca
Ypen6om (EY) 2016/679, npeMa Kojoj moZaiiy Mopajy 6UTH Ta4HU U QXKYPHU U
MODpajy ce npeJy3eTH Mjepe Jia Ce IMYHU [I0jally KOjU HUCY TauyHY, y3uMajyhu
y 063Up CBpPXY 3a Kojy ce o6pabhyjy, 6e3 ofJiarama U36pUIIly UJIU UCIIPaBe.
3anocJ/jieHH MoOXe YCKPaTUTH O/IF0BOpe Ha MUTamwa Koja Kplle NPUBAaTHOCT
U JI0CTOjaHCTBO (IUTama Koja ce oJHOCe Ha OpayHU CTATYC, CEKCyaJHy
OpHjeHTalHjy, MajUMHCTBO U IJIaHUpakba nopoauLe, uTA.). [locionasuy Huje
JIONYIITEHO Jla 3aXTHjeBa HEMOTpPeOHe NOJaTKe KOjU OTKPHUBAjy NPUBATHU
>)KMBOT 3aIlOCJIEHOT, aJIU U NopeJ Te 3abpaHe U MpaBa 3aloCJeHOr a TPaXu
Opucame CYBUIIHUX U UCIIPaB/bathbe HETAYHUX M0/1aTAKa, [1a TPAXKU 3aIUTUTY
aKo IocJioZaBal, HeNpPONKWCHO KOPUCTH HHPOpMaLlMOHE TEeXHOJIOTHje,
3aMocJIeHU HHje Y PaBHOMPABHOM OJHOCY ca MOCJ0AABLEM HU Y MOIJIEAY
ob6pajie TMYHUX NoJlaTaka. [lopes mpaBHUX MPOIKCA, KAKO Ce HABOU, IPaBHU
OCHOB 3a 00paly JIMUHUX MOoJlaTaKa paJHUKa OJ CTpaHe MOCJ0aBlia Hala3u
ce y CKJIallaky Y U3BPILEY YroBopa o0 paZly. YTOBOPHU 0 pajy ce 3aCHUBAjy Ha
Jl06GPOBOJbHOj OCHOBHY M3Mehy palHHKaA U NMOCJI0/JaB1a, 1a MOXKEMO Ka3aTH J1a
ce pajiHU OJJHOC 3aCHHUBA U Ha Mehyco6HOM MoBjepewy U3Melhy noc/aoAaBua u
paZHUKa, 2/l HUKAKO He CMHjeMO 3aHeMapUTH /ia je 0CJ0iaBal y 0 HOCY Ha
pajiHUKa y cCynepruopHUjuM noJoxajy (Bet-Radetié, 2017: 4). Y npuJjior ToMme,
MOXKe ce HaBeCTH Jja NoC/beiulia KOPULITEHA eJIEKTPOHCKOT HaZi30pa MOXe
O6UTH JUCLUMIJIMHCKA Mjepa UJIM OTKa3 0/ CTpaHe NOCJI0AaBLa ako ce NyTeM
Ha/j30pa JJoKa)ke /1a je 3al0CJAEHHU YUMHUO TeXYy MOBpeAy pajHe obaBese, Aa
HUje MOIITOBA0 PajHy AUCLUIIJIMHY, /1a IOCTOjU ONpaBJaH pasJior 3a 0TKas
yroBopa o paZy. ¥ 0BOM CJy4ajy KOpUIITeHkhe HHPOPMALMOHUX TEXHOJIOTHja
CJIy>KM /la ce yTBP/IM Jla JIU 3alI0CJIeHU UCTTYhaBa Ay KHOCTH 360T YMjer Kpliema

10 Council of Europe, Rec No. R (89) 2 of the Committee of Ministers to Member States on the
Protection of Personal Data used for Employment Purposes, 18. 01. 1989. godine.

11 3akoH o papay, Ca.eaacHuk Penybauke Cpé6uje, 24/05, 61/05, 54/09, 32/13, 75/14,
13/17,113/17 1 95/18. 3akoH o paay, Ci. rnacHuk Peny6sauke Cprcke, 1/16 1 66/18; 3akoH
o pany, Ca. HosuHe ®buX, 26/16 u 89/18; 3akoH o paay, Ca. aucm LI, 49/08, 26/09, 88/09,
26/10,59/11, 66/12,31/14, 53/14 u 4/18; Zakon o radu, Narodne novine, 93/14 u 127/17.
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MOXKe Jla MpecTaHe paJiHA OJHOC, Kao LITO Cy 3abpaHa AUCKpPUMHHAILH]E,
JIY>KHOCT Jla 06aBUjeCTH M0CJI0/[aBlla 0 GUTHUM OKOJIHOCTUMA KOje YTUYY
Ha 00aBJbarbe MOCJIOBA, OJJHOCHO O MOTEHILHjaJIHOj OMAaCHOCTHU 32 KUBOT
Y 3/paBJbe, HAa ONMACHOCTH O/ HACTAHKa MaTepHjaJsiHe 1mTeTe, UTH. [la 6U ce
3alITUTHJIA IPUBATHOCT 3aMOCJEHUX, I0CJA0/[aBall je AyKaH Jla peryJuiie
KOpHUIITEHE eJIEKTPOHCKOT Ha/130pa 3all0CJeHUX U J1a 00aBUjeCTH 3anocJieHe
Y BbHXOBE MPEJICTABHUKE O TOME, HAUMHY 00pajie U 3alITUTE MoAaTaKa. ¥3
HY>XHOCT CBe06YXBaTHOT HOPMaTUBHOT peryJncama eJeKTPOHCKOT Hai30pa
3aKOHCKUM TEKCTOM, I0jelHHA MUTamka 61 ce MOIJa J0AaTHO YPEAUTH U
MHTEPHUM aKTHUMa nocJjoaBana. Hazizop Tpe6a KOPpUCTUTH CaMO Y CAYUajy
OCTBapHBambaJIETUTUMHUX [[U/beBa, 0H MOPA6GUTH TPaHCIAPEHTAH,Cpa3MepaH
WHY»)aH.UHTepHU aKTHU T0CJI0/1aB1a Tpebafacapikeope16e KojuMacejacHO
JeduHULITYO/bENIPUMjEHE, [IU/bEBUH PA3JI03H yBOhewa cucTeMa HaZ30pa, a ca
yBohemeM Mjepa eJIeKTPOHCKOT Ha/[30pa MOPaJIU GU Ce CJI0KUTH U 3aM0CIeHH
(apkosuh, 2015: 179).

[IpaBo Ha 3alITUTY IMYHUX NTOJAaTaKa MU IPUBATHOCTH 3aII0CJIEHUX HE MOXe ce
MOCMAaTpPATH OJ|BOjEHO O/ MpaBa Ha 3alUTUTY M0AaTaKa 0 JIMYHOCTHU (JIMYHUX
nojiataka rpabaHa), Koje o3HauaBa 3alUTUTY NPUBATHOCTHU JIMLA Y IIUPEM
CMUCJIy, OJHOCHO CBera OHOra LITO HeKo Julle oapebyje u no uemy ce oHO
pasJsuKyje on Apyrux auuna. [lopes 3akoHa Koju YMHe paiHO 3aKOHO/,aBCTBO, Ha
3alITUTY JIUMYHUX NI0JlaTaKa 3all0CJeHUX Ce IPUMjeryjy oapeade 3aKoHa KOju
peryJ/uiie 3alITUTY IUYHUX [10[jaTaKa, y3 06aBe3y Jja N0CeOHU 3aKOHU OY1Y Y
CKJIaJly Cca ONIUTUM. 32 peryJjucame 3allTUTe JUYHUX NoaTaKa 3all0CJeHUX
BpUjeJie Hauesia obpaje nojaTtaka yTBpheHa ONLITUM 3aKOHOM O 3alUTUTHU
JIMYHUX MoJlaTaKa: MoJlalli ce MOpajy obpabuBaTu 3aKOHUTO, NOMITEHO U
TpaHCIIapeHTHO y 0HOCY Ha JIMLie Ha Koje ce NoJally OJHOCe, TIoAaLy Mopajy
OUTHU TAYHU U, aKO je TO HEOMXO/IHO, XKy pUPaAHH, TPUKYI/bakbe MOaTaKa je
OTpaHHYEeHO Y OHOCY Ha CBpXYy 06pajie, BPIIU ce MMHUMM3allMja N0AAaTaKa,
OorpaHUYerh€e YyBakha, IOLITYjy HHTETPUTET U NIOBjep/bUBOCT.!? [IpeMa 3akoHy
0 3alITHUTH MojAaTaKa o JUYHOCTHU y Peny6unu Cp6uju (4. 91), Ha o6pagy
y 06J1aCcTH pajia ¥ 3amolll/baBama PUMjeyjy ce ofpesde 3aKOHa KOjuMa ce
ypebyje paj u 3anoi/baBake U KOJEKTUBHU yTrOBOPY, y3 IPUMjeHYy oJipesou
OBOT 3aKOHA. AKO 3aKOH KojH ypehyje paj v 3anou/baBatbe U KOJIEKTUBHU
yroBOp cajpe oJpeabe 0 3alUTUTHU IoJaTaka O JUYHOCTH, MoOpajy ce
MPOMUCATH U TOcebHe Mjepe 3alITUTe JOCTOjaHCTBA IMYHOCTH, JIETUTUMHUX
MHTepeca ¥ OCHOBHHUX IIpaBa JIMIla Ha Koje ce MmoJalli 0JJHOCe, IOCEOHO Y
OJIHOCY Ha TPAHCMApPEHTHOCT 06pa/ie, pa3MjeHy noAaTaka o JUYHOCTH YHY Tap
MyJITUHALlMOHAJIHE KOMIIaHUje, OJHOCHO Ipyle NpUBpeJHUX cybjekara,

12 YnaH 5 3akoHa 0 3alUITUTHU oJaTaKa 0 JUYHOCTH, Ca. enacHuk PC, 87/18.
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Kao M CHCTeM HajJ30pa y pasHoj cpeauHU.'® Ha Koju HAaYWH KOPHULITEHE
MHPOPMANMOHUX TeXHOJIorHhja yBehaBa 0MacHOCT 0/ LITETHUX MOC/beUIla
3a 3amocJjeHe yKa3yje U npoduincame 06JMKa ayTOMaTH30BaHe 06pase,
KOje ce KOPUCTH Jia 61 ce OLMjeHUII0 o/ipeheHo CBOjCTBO JIMYHOCTH, TOCEOHO
y LMJbY aHaJIM3e UM npeBuhama paJHOT yYMHKA QU3UYKOT JINIA, FheTOBOT
€KOHOMCKOT M0JI02aja, 3/[paBCTBEHOT CTama, JUYHUX CKJIOHOCTH, UHTepeca,
Noy3/1aHOCTH, MOHAlIaka, JIOKALlUje UK KpeTama. * Jlue Ha Koje ce mojanu
0/IHOCE MMa MIPABO /la Ce Ha Ihera He IpUMjerbyje 0JJ1yKa JOHUjeTa UCKJbY YUBO
Ha OCHOBY ay TOMaTH30BaHe 06pae, YK/by4dyjyhu u npoduiucame, ako ce TOM
0/IJIYKOM MPOHM3BO/Ie IPaBHE NOC/be/UIle 0 TO JIUIE UJIU Ta OJIJIYKa 3HAa4ajHO
yTHYe Ha HeroB M0JI0Kaj, 0CUM ¥ 3aKOHOM oZipeheHuM caydajeBuma.’®

Y 3eMJpaMa y peruoHy je npuxBaheH HOpMaTUBHU NPUCTYI /ia je HEONIXOJHO
M0Cce6HO ypeUTH 3aITUTY JIMIA KOja IpHjaBe KOPYIIIHjy KaKo 61 y4yeCTBOBAJIH
y 3alUTHUTH jaBHUX UHTepeca, LITO [I0Ka3yjy AOHOLIeHh e 3aKOHA YUjH je [UJb
Y mpeaMeT 3allTUTa y30ymwuBada.'® ¥ nuTamy je 3alITUTa pajiHONpaBHE
CUT'YPHOCTH JIMLA Koja BoJle 60pby NpOTUB KOpyHLHje pusukyjyhu aa 6yay
LIMKaHMPaHU OJ CTPaHe M0C/I04aBLa. 3aKOHCKO peryJucame 3alTUTe paBa
y30yHHUBaya, 110 Y30py Ha 3aKOHe y NojeJJUHUM eBPOIICKUM JAprKaBaMa, Moxe
M3 HOBe 3aKOHO/|aBHe NpaKce NpepacTd y HOPMaTUBHU TPEHJ, ¥ PETHOHY.
3awTruTa paJHONpPABHOI CTAaTyca 3al0C/JeHUX KOju OTKpHjy HHPOpMalivje o
KOPYTILHjU U IPyTUM HE3aKOHUTUM paJikbe KO/l MoCJI0AaBIa je 06e36ujeheHa
y OKBUPY 3alITUTe NpaBa Koja NpUnaja CBUM 3aloCJeHUM U 6e3 3aKOHCKOT
pery/vcama 3allTUTe Y30y bUBaya, aJli MOCTENeHo MPeoBJialaBa CTaB J1a Ta
3alUTUTa HUje LOBOJbHA. PU3KK 0] KOpyNLiMje je I10jayaH y OHUM CpeJlMHaMa
rJje HUje MNpy)eHa oaropapajyha samrtwurta y36ywuBada (MwupjaHuh,
Yomabuh, 2016: 132). 3amTuTa HAEHTUTETA U JUUHUX NOlaTaKa OBUX JIMIA
je IoJaTHO yrpoKeHa y yCJI0BUMAa KOPUILTeHha NHGOPMAIlMOHUX TEXHOJIOTH]a,
a Kao IpuMjep 3a TO MOXe Ce HaBeCTH INICeyJOHMMU3allkja, a 10/, KOjoM ce
nosipasyMujeBa o6pajia moJaTaka Ha HAYMH KOju OHeMoryhaBa mpUNUCHUBabe
nojaTaka 0 JMYHOCTU oipeheHOM JiiIy 6e3 KOpUILITea J0AaTHUX T0JaTakKa,
a moJ, yCJI0BOM /[ia ce A0JaTHU MOJAlU YyBajy NIOCeOHO U A Cy Ipeay3eTe
TeXHUYKe, OpraHU3allMOHEe W KaJpOBCKe Mjepe Koje 06e36jehyjy ma ce
No/laTakK 0 IMYHOCTHU He MOXKe ITPUNIKMCATH o/ipeheHoM UJiu oJipeAUBOM Jiniy."

13 Ynan 91 3akoHa 0 3alITUTHU [ToJaTaKa 0 JUUYHOCTH, Ca. enacHuk PC, 87/18.
14 Ynau 4 3akoHa 0 3aLITUTH NoJaTakKa o JUYHOCTH, Ca. esacHuk PC, 87/18.
15 Yunan 38 3akoHa 0 3alITUTH NoJjaTaKa 0 TUYHOCTH, Ca. eaacHuk PC, 87/18.

16 3akoH 0 3alITUTH y30ymwuBava, Ca1. eaacHuk PC, 128/14; 3aKoH 0 3alITUTH JHIA KOja
NpHjaB/byjy KOpYyNUHjy y UHCTUTYMjaMa bocHe u XepueroBuHe, Ca. eaacHuk buX, 100/13;
3aKoH o clpjedyaBamwy Kopynuuje, Ca. aucm LI, 53/14 1 42/17.

17 UYnaH 4 3akoHa 0 3alITUTH NoAATaKa 0 IMYHOCTH, Ca. 2anacHuk PC, 87/18.
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[IceynoHuMMH3anuja MoXxKe CMalbUTHU PU3UK OJ MTOBpeJie JIMYHUX NoAaTaKa.
Kazga ce uHpopManoHe TEXHOJIOTHje KOPUCTe 3a pUjaB/bUBalbe KOpyIIiuje
O/l CTpaHe 3all0CJIeHUX, YaK M aKO Ce He 3aXTHjeBajy OUUIJIeJHU INYHHU N0 a1,
TUjeJIo KOjeM Ce BpIIHY [IpHUjaBa MOpa BOAUTHU padyyHa o ToMe Jia ce U [P agpeca
CcMaTpa JIMYHUM NoJaTKoM, jep je y npecynu Cysna npasne EBponcke yHuje y
npegmety Breyer npotus Ibemauke of1ydeHo fa yak u suHaMudHa [P agpeca
MoO3Ke Y oJipeheHUM OKOJIHOCTUMA NpeJiCTaB/baTH JUYHU nojgaTak (Mirjanic,
Co$abi¢, 2017: 135).

4. 3ak/by4ak

[locnopaBiu KoprucTe HHGOPMALMOHE TEXHOJIOTHje 32 KOHTPOJY IPUCYCTBA
3aMocJIeHUX Ha paJJHOM MjecTy, 3a 3alITUTY 6e36jeJHOCTH U 3/ipaBJba Ha pajy,
3a 3alITUTY UMOBHHE U CMalebha pU3UKa 0J, Hacu/ba U Kpabha, uth. Ctora je
Ba)kKHa TeMa KaK0 3aKOHCKHU peryJiucaTyh KOpUIITeHhe HOBUX TEXHOJIOTHUja Ha
Ha4uMH Ja ce 06e36jej1 3alITUTA JUYHUX NT0JlaTaKa U NPUBATHOCTH, KOjU CY
yIPOXKEHH yC/be/] M perka NpaKce eJeKTPOHCKOT Ha[30pa, COQUCTHULIMPAHOT
npahema 3anocjeHUX KOju pajie Ha pauyHapy U NPUKYIl/batba 6MOMETPUjCKUX
noJaTaka 3amnocsjeHux. [locMaTpaHa TeMa 06yxBaTa M MUTakbe 3alUTUTE TUYHUX
[o/laTaKa 3alocJeHUuX y36ymbuBaya. Peryiucame KopuiTerha UHGOPMaILHOHUX
TeXHOJIOTMja 3a 00pajy JIMUHUX Mo4aTaKa je U BaXKaH NpeJiMeT KOJEKTUBHOT
yroBopa, ONUITEr aKTa M0CJ0/jaBla U JPyrux 06JMKa ay TOHOMHOT IpaBHOT
peryJyucama o nuTambrMa Koja HUCY peryJjucaHa 3akoHoM. To ce oJHOCH Ha
ayTOHOMHO peryJiicambe yCJ0Ba 3a KOPUIITEeHha U HAYUH lbHUXOBOT KOPULITEHA
3a 06pajy JJMYHUX NoJlaTaKa KOjU ce Tpake paJiu 3aK/by4MBamwa yropopa o
pajy ¥ TOKOM Tpajarba paJHOT 0JHOCA, Kao U APYTUX IMTamlka Koja ce oHoCe
Ha 3alUTUTY IMYHUX 0ZaTaKa. 3aZlaTak IpaBHUKaA je [ja, CTBapakbeM IpaBHUX
IpoIKuca ¥ YCIOoCTaB/bakbeM IPaBHe NpaKce, oJipefie rpaHuny usMmehy npasa
3aMocJieHUX Ha 3alUTUTY IMYHUX [10JjlaTaka U IPUBATHOCTH Y IIpaBa OCJ10/1aB1ia
Jla obpabyje 1MyHe nojaTKe U 38 TO KOPUCTU HHPOPMALIMOHE TEXHOJIOTHje. Y3
adupmManujy npaBa Ha IPpMBAaTHOCT M IPaBHY 3alUTHUTY TOT [IpaBa, HEON X0/ HO
je pa3Bujame CBUjeCTU O 3HA4ajy NOLITOBAaka NPUBATHOCTU 3all0CJeHUX. 3a
yHanpebewe HUBOA 3alUTUTE JUYHUX [T0JaTaKa U MPUBATHOCTHU 3aM0OCTEHUX
BaXKHO je yrpaJiUTH y 3aKOHCKe ofipeibe MehyHapo/iHe U eBpOIICKe CTaHJap/ie
13 oBe obJsacTu. [lopehewe 3aKOHCKUX OApesOM O 3alUTHUTU MoJaTaka o
JINYHOCTH y 3eMJbaMa peruoHa Iokasyje Jia ce yBaxkaBajy eBpOICKHY CTaHapAHu
3a3alUTUTY NoJlaTaKa U NOCTeNeHo UCIyhaBa 06aBe3a XapMOHU3allvje pasa.
Y ToM cMucay, npusarohaBame 3aKOHOJABCTBA HajBaKHUjUM NpOMjeHaMa
KOje JoHoCce UHPOpMaIMOHE TEXHOJIOTH]je, YK/bYYyjyhu U MpoMjeHe Y CBUjeTY
pajia, 3aBUCH 0] pa3Boja eBpOIICKOr IpaBa U nnpaBa EBporncke yHUje koje uMa
3a LUWJ/b Ja o/peJU NpaBa NnojejuHana U o6aBe3e cybjekaTa Koju obpabhyjy
JINYHE NoJlaTKe.
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THE USE OF INFORMATION TECHNOLOGIES AND
EMPLOYEES’ PERSONAL DATA PROTECTION

Summary

Employers use information technologies to collect, process, handle and store em-
ployees’ personal data, which that are necessary for exercising rights and obligations
during the employment relationship, and an employee has a right to protection of
data during and after the termination of the employment relationship. In order to
guarantee the protection of personal data and privacy of employees, there is a need
to give more significance to the legal regulation of the way these technologies are
used. Besides the higher risk of abuse of personal data that comes with the use of
the technologies and the need to change the legal practice reflected in the fact that
employees rarely ever use the right to personal data protection, another important
reason for legal regulation is the obligation (stemming from the Stabilization and
Association Agreement to gradually align the domestic law with the EU law. These
reasons influence the predominant opinion that the national legislation should
incorporate the European standards in this area envisaged in Regulation (EU)
2016/679 of the European Parliament and Council of April 2016 concerning the
protection of natural persons with regard to the processing of personal data and the
free movement of such data. The paper also discusses the influence of information
technologies on the protection of personal data of employed “whistle-blowers “.

Keywords: protection of privacy and personal data of employees, the influence
of information technologies on personal data protection, protection of employed
whistle-blowers.
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a opz2aH ynpas.earba mo He yuuHu. 080M ogaawherby MuHucmpa noceeheHa
Je nocebHa naxcrba, KAo U medicoj nospedu emuykoz kodekca u npenopyyu
Azenyuje 3a 60p6y npomue Kopynyuje Kao pas/103umMa 3a paspeulerse.
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u 13. anpusa 2019. roguHe.
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1.YBog

AyToHOMU]ja yHUBep3UTETA I0/[pa3yMeBa NpaBo yHUBep3uTeTa (1 akyaTeTa
y Bb€rOBOM CacTaBy — YKOJIMKO MMajy CBOjCTBO MPAaBHOT JIKIa) Jia, usmehy
0CTAaJIor, CAaMOCTaJIHO OMpPajy cBoje opraHe. Ta caMOCTaJHOCT HUje allcoIy THA,
Beh je orpaHuyeHa ofipeheHuM npaBuMa ocHuBava. OCHUBa4YKa IpaBa, c Apyre
CTpaHe, pa3JIMKYjy Cce Y 3aBUCHOCTH O/ TOTa [|a JIH je YHUBEP3UTET/PaKyaTeT
y Ap>KaBHOM UJIM ¥ IPUBATHOM BJIACHUILTBY.

YcraBoMm Peny6iinke Cp6uje'ayToOHOMHja YHUBEP3UTETA, BUCOKOIIKOJICKUX
Y Hay4YHUX YCTAHOBA 3ajeMyYeHa je Ha HauMH /a OHe CaMOCTaJIHO OAJIYUYjy
0 cBoMe ypeDhemwy U pajy, y CKJaAy ca 3aKOHOM.> 3aKOH KOjUM ce TO GJInKe
ypebyje jecTe 3aKkoH 0 BUCOKOM 06pa3oBatby Peny6uinike Cp6ujes. AyToHOMHja
YHUBEP3UTETA U JJPYTUX BUCOKOIIKOJICKUX ycTaHoBa y Peny6ainnu Cpbuju
noJpa3yMeBa, U3Mehy ocTaJior, 4, IpaBo Ha [OHOIIekhe CTaTyTa U U360p opraHa
ynpaBJ/bakba U JPYyTUX opraHa“.

[IpokJiaMoBaHO MpaBo Ha M360p opraHa ymnpaB/batba U JPYTUX opraHa®
OrpaHUYEHO je Ha HAa4yWH Ja he ToO OGUTH ,..y CKJAAy ca OBUM 3aKOHOM".
»YckiaaheHocT ca 3aKkoHOM“06e36eheHa je Ha HA4YWH JAa 4JaHOBE CaBeTa
YHUBep3UTeTa, aKysTeTa U yMETHUYKE aKa/IeMHje Y CaCTaBy YHUBEP3UTETA
U aKaJieMHuje CTPYKOBHHUX CTy/AHja MPeACTaBHUIIM OCHHUBa4da ynHe ca 30%
3actymsbeHocTu.’Kajla je ocHuBau Peny6Jivika, npeJCcTaBHUKE OCHHBaYa
nMeHyje Braga.’

1 ,Cn.rnacHuk PCY 6p.98/2006
2 Yn.72 YcraBa.
3 ,Ca.rnacuuk PCY 6p.88/2017,73/2018,27/2018-ap. 3akoH u 67/2019.

4 CBe 0BO y CKJIaAy ca OBUM 3aKOHOM. OCHM HaBeJeHOT, y ay TOHOMHU]y ClaZajy U: MpaBo
Ha yTBphUBame CTYJUjCKUX Mporpama, IpaBo Ha yTBphUBame NpaBuja CTyAupama U
yCJIOBa yIIKca CTYJleHATa; IpaBo Ha ypehemwe yHy Tpalikhe OpraHu3saliyje; npaBo Ha U360p
HaCTaBHUKA U capaJiHUKa; IPaBo Ha U3JjaBakbe jaBHUX UCIPaBa; IPaBo HA pacroJarambe
dUHAHCHjCKUM CPeACTBHUMA, y CKJIaJly Ca 3aKOHOM; IPaBo Ha Kopultherme HMOBHHe, Y CKJIaAy
ca 3aKOHOM; IPaBO Ha O/I/Iy4YMBakbe 0 IPUXBaTamwy NpojekaTa U Me)yHapo HO] capajibH.
Y. 6 3akoHa 0 BUCOKOM 06pa3oBamy Penybsnke Cp6uje.

5 Yu.6,cT. 1, T. 4 3aK0oHa 0 BUCOKOM 06pa30Bamy.

6 Y oxHocy Ha 55% npejacTaBHUKA BUCOKOLIKOJICKe yCTaHOBe U 15% npeacTaBHUKA
CTyJeHarTa.

7 TloTpe6GHo je fa To 6yJy, MaKap 10 CJOBY 3aKOHA, UCTAKHYTe JIMYHOCTH U3 06J1acTU
HayKe, KyJTYpe, IPOCBETE, yMETHOCTH U IPUBPEJE.
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2. CMeTH e 3a M360p Ha PYHKIUjy U PpeCcTaHAK
AYKHOCTH PEeKTOpa U JeKaHa

YcTaHOoBe BHCOKOT o6pa3oBamwa y Cpbuju cy, uamehy octanux, yHUBEp3UTET
U pakyaTeT.,YHUBEP3UTET, KA0 CAaMOCTaJIHAa BUCOKOIIKOJICKA yCTaHOBa® jecTe
OpraH yInpaBJ/bakha CaMOCTaJIHE BUCOKOLIKOJICKE yCTaHOBE (Y Jla/beM TEKCTY:
yHuBep3uTeT). OpraH nocjaoBohewa yHUBEpP3UTETA je peKTOp, a paKysaTeTa
JexaH.!®

3aKOHOM 0 BUCOKOM 06pa30Bamy IPONKUCaHe Cy HeKe YHHbeHUlle Yrje I0CTojambe
npeJicTaB/ba CMeTHY Aa HeKO JHLe Oye u3abpaHo Ha QyHKIHUjy peKTopa UIx
JleKaHa WJIM Jla, ako HacTyIe nocJe u3bopa, JoBeAy [0 paspelema. [Io cBoM
KapaKTepy, CMeTH=e 3a U300p Ha QYHKL U]y peKTopa U JleKaHa YMHOTOMe Cy
CJUYHe CMeTHaMa 3a 3aCHUBabe PpaiHOr 0JJHOCA, U TO KaKo 110 CBPCH 360T Koje
Cy yBeJleHe, TaKo U 1o nocjaeaunama. OCUM Tora, MHOTe OJf lbUX CY UJleHTUYHe
ca cMeTH.aMa 3a 3aCHUBambe paJHOT 0JJHOCA, HAPOYUTO KaJia Cy Y NUTamy
cay6eHuLu (ApxaBHU, NOKPAjUHCKU U JIOKAJIHHU).

CMeTHe 3a 3aCHUBaWe paJHOT oJjHOCa Hajyelrhe ce neduHULy Kao ,lIpaBe
YUHEHHULE KOje JIMLY KOoje UCIyHaBa yCcJIoBe 3a 3aCHMBakbe paJHOT 0JHOCa
npuBpeMeHo (pehe TpajHo) npaBHO oHeMoryhaBajy 3acHUBame paJHOT 0ZJHOCA,
CTULlale 3Bama, OJHOCHO YHje HacTylake UMa 3a NocjaeAuLy npecTaHak
pazgHor ofHoca“!!. Yo6ruuajeHa mmosiesia CMeTHH 3a 3aCHHUBak e paJHOT 0/IHOCA
je Ha mpuBpeMeHe U TpajHe (Hajyelnhe je TO NOCTOjakbe APYTOT PaJHOT OJTHOCA
Y HHBAJIUAHOCTH), KaO U Ha OTKJIOkMBE U HEOTKJIOKBUBE, IPU UEMY HAacTyIlambe
HeKe 0/ ’hUX JJ0BOJHU [l0 CIpedyaBakba 3aCHUBaWa paJHOr 0HOCA, CTULLakha
HEKOT 3Baba MJIM JI0 TPECTAaHKa paZHOT ojHOCa.'*CMeTH€ 3aCHUBAKbY PaHOT
0/1HOCA YMHE UCTU HEJIONYIITEHUM, OJJHOCHO HEBa/baHUM '3,

3aKOHCKH pa3Jio3| 3a MpecTaHaK AYKHOCTH/cIpeyaBama u3bopa Mory ce
CBPCTATH y YETHUPH rpyne: 1) npaBocHaXkHa 0CyZa 3a KPUBUYHO JieJio; 2)
MpaBOCHAXXHA 0Cy/la 32 TeXe Kpllemke KoJiekca mpodecruoHaiHe eTUKe; 3)
paspelierwe Ay>KHOCTH U 4) IpaBOCHAXKHA NPeNopyKa 3a pa3pellernhe 1aTa o/
cTpaHe AreHiuje 3a 60p6y MPOTUB KOPYILHje.

8 Yn.43,cT.1,T.1u 2 3aKkoHa 0 BUCOKOM 06pa30Bamy.
9 Y. 44, cT. 1 3aKoHa 0 BUCOKOM 06pa30Bamby.
10 Y. 64, cT. 1 3aK0HA 0 BUCOKOM 00pa30Bamy.

11 B.Jly6apga, Padno npaso - pacnpasa o docmojaHcmay Ha pady u coyujanHom oujanozy,
[IpaBHu dpakynteTy Beorpany, 2012, ctp. 299.

12 Ibid, cTp. 303-306.
13 N. Tinti¢, Radno i socijalno pravo, Knjiga prva: radni odnosi (1), Zagreb, 1972, ctp. 74.
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3. Ocypa 3a KpUBUYHO /€10

[IpaBHOCHaKHa 0Cy/ia 3a KPUBUYHO JleJI0 Be3yje ce, KOHKPETHO, 32 HEKOJINKO
KpUBUYHUX Jesa u3s riaBe XVIII KpuBuuHor 3akoHuka Peny6inke Cp6ujelt,
3a KPUBUYHO JieJ10 IPUMamka MUTA Yy 06aB/bakby N0CJA0BA Y BUCOKOIIKOJICKO]
YCTAaHOBH YU KPUBUYHO JieJio dasicubuKoBatba caykbeHe ucnpase.llopes Tora,
pasJior 3a Heu360p Ha QYHKILYjy MM pa3pellerhe ca ke je IpaBHOCHAXKHA
oCy/la Ha Ka3Hy 3aTBOpa 3a APYTro KPUBUYHO Jies10. KpUBUYHUX Aiesia IPOTUB
noJiHe cio6oje (raBa XVII) uma ykynHo jemaHaecT,'® U BHX0OB 6poj ce
nocTeneHo nopehaBao y HallleM Ka3HEHOM 3akKoHoaBcTBY. Ocyza 3a 6uJI0
KOje 0/ ’bUX [Ipe/iCTaB/ba CMeTHY 3a U360p Ha PYHKIUjY peKTOpa UJH JeKaHa,
OJIHOCHO pa3Jior 3a npecTtaHak Te pyHKuuje. [losazehu ox u/beBa 360T KOjUX
Cy OBa KpUBHWYHa JleJla IPUIIHMCAHA,'® HECTIOPHO je Jla opraH mnocjoBohema
yHHUBep3UTeTa U paKyJTeTa He MOXe GUTH JIHIe Koje je MpaBHOCHAXKHO
ocybeHo 3a HEKO 0/ HbUX.

KpuBuuno gesno ,dancudrkoBarma HcIpaBe Kojy U3/aje BUCOKOLIKOJICKA
yCTaHOBA"“ MOXe ce YHoJA0OUTH ca KPpUBUYHUM fesioM ,DasicudruKoBambe
cayx6eHe ucnpase” u3s 4. 355 KpuBuuHor 3akoHuka Peny6siuke Cpouje.
JaBHe ucnpaBe KoOje, HA OCHOBY 3aKOHa O BHCOKOM 00Opa3oBaiby, U3Jaje
BUCOKOIIKOJICKA YCTAHOBA, jecy: CTYJleHTCKa KibHKHULa (MHAEeKC), AUIJI0Ma O
CTe4YeHOM BHCOKOM 06pa30Bamy U joJaTak AunioMu.’Kao cMeTHa 3a U360p Ha
byHKIMjy peKTopa U leKaHa, Tj. 3a pa3pellebe ca UCTe, jaBJ/ba Ce U IPaBOCHAXKHA
ocyJasa,lIpuMakhe MUTa y 00aBJ/bakby MOCJI0BA Y BUCOKOUIKOJICKOj YCTAHOBU .
KpuBHUHO fiesio npyuMawma MUTA'® MoXKe YYUMHUTH CIYKOEHO U OZiTOBOPHO

14 ,Cn. rnacHuk PCY 6p. 85/2005; 88/2005-ucnp.; 107/2005-ucnp.; 72/2009; 111/2009;
121/2012; 104/2013; 108/2014; 94/2016 1 35/2019.

15 To cy: cunoBame (4. 178), 06/by6a Hafg geTeToM (4. 180), 06/by6a 3/10ynoTpe6oM
noJioxkaja (4. 181), HeZ03BO/bEHE MOJIHE pajibe (4. 182), MoysHO y3HEeMUpaBamwe (4.
182a), mogBoheme nau omoryhaBamwe Bpliewa NOJTHOT ofgHoca (4. 184), npruka3uBambe,
npubaBbarbe U I0Cej0Batbe MopHOrpadcKor MaTepujasia U uckopuinhaBatme Mal0J1eTHOT
Jiina 3a nopHorpadujy (4. 185), HaBohemwe feTeTa Ha IPHUCYCTBOBAb€E IOJHUM pajbaMa
(1. 185a), uckopuurhaBamwe padyHapcKke MpeXxe MM KOMYHUKaLHje JPYTUM TEXHUIKUM
Cpe/CTBUMA 32 U3BplIehe KPUBUYHUX JeJsla IPOTUB MOJIHEe €1060/e IpeMa MaJIoJeTHOM
auny (4. 1856).

16 Ilo /I. JoameBuhy, nusbeBu cy: 1) ga ce 06e36eau cao6o1a onpee/behba YoOBEKA ¥
norJiefly CTylnama y MoJIHe OJHOCe, TPU U360py nmapTHepa U OCTAJIMX YCJI0BA CarJacHO
cBojuM ocehawuMa U 2) f1a ce 0o4yBajy NPUPOJHU U 3/]paBH MOJHU OJHOCH U3MeDy uia
Pa3JIMYUTOr 110J1a, Y CKJIAAY ca CXBaTalbUMa U ocehamrMa Koja YMHe jaBHU MopaJl. Buite o
Tome y: [l. JoBameBuh, KpusuuHo npaso-noce6Hu deo, [locuje ctynuo, beorpan, 2014, ctp. 83.

17 Y. 125 3akoHa o Bucokom o6pasoBamy.

18 Yn.367 KpuBuuHor 3akoHuka PC.
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sune.”” TymaueweM ofipefaba KpuBUYHOT 3aKOHKKA KOje Ce 0/THOCE Ha 3HAYEH€
13pasa, 3aK/by4yjeMo i ce PEeKTOp U JleKaH He MOry MOABECTH M0/ ojaM
,CIyK6eHor yuna“, Beh camo mox mojam ,04roBopHor ysuna“.?’ ¥ morieny
OJITOBOPHOCTH TO CYIITUHCKH HUIITA He Mekba, C 063UPOM /1a OATOBOPHO JIHIlE
KOje YYMHH JleJI0 IpUMakha MUTA MO/IJIeXKe UCTOj Ka3HU Kao U CJIyKOeHo ule.?!

HamocsieTKy, a y Be3u ocyJie 3a KpUBUYHO JleJI0 Kao CMeTHe/pasJjora 3a
paspellerme peKTopa U JleKaHa, 3aKOHOM 0 BUCOKOM 00pa30Bakby MPOMKCaHA je
Y 0CY/ia Ha Ka3Hy 3aTBOPa 3a APYro KPUBHUYHO ZieJ10. Y OBOM CJ1y4ajy, IOTHOYHO je
HEeOHUTHO JIeJI0 3a KOje je HeKo JivIie ocyheHo Ha ka3Hy 3aTBopa, Beh cama BpcTa
kasHe. OcuM Tora, Npou3uaasy Ja je 6e3 yTulaja U Aa Ju je U3pedyeHa Ka3Ha
3aTBOpa U3peveHa Kao Mepa yIo30pema, Tj. Kao ycJaoBHa ocyza.?> CMaTpaMo/a
je HaBeJleHU IPUCTYII IOTpeLlaH, Te Jja ce 0CyhUBaHOCT Kao cMeTHa 3a u360p,
Tj. pa3Jior 3a pa3pellehe Mopa Be3WBATU UCK/bYUYHUBO 33 KPUBUYHA JieJia Ydja
MpUpo/Jia HEKO JHIe “AucKkBasiuduKyje” 3a Bpuiewne oBUX pyHKIHja.0BO TUM
Ipe LITO IpaBHe NOC/AeAule OCY/Ie HUCY, 10 CBOjOj CYLITHHHU, HULITA IPYT0 HETO
onMa3sga.?IIpaBHe mocje uie ocy/ie HUCY KPUBUYHE CAaHKLHje HUTU Mepe 0
KOjuMa 6M 0JIJIy4HBao cy/, Beh HacTynajy ycjen ocy/e 3a oapeheHo KpUBUYHO
JleJ10** a mpecTajy UJIM UM ce Tpajarbe ckpahyje akToM noMuoBamwa.?> Uuaue,
OHE Cce CMaTpajy jeJHUM O/ CJI0KEHUjUX IUTalkba Be3aHUX 3a pecolyjaan3anujy
Y pexabusuTanujy ocyheHe ocobe, Kao U 3a KpUMHUHAJIHY, N0CeOHO Ka3HEHY
MOJINTHKY.2

19 KpuBu4yHU 3aKOHUK PC CaHKIIMOHHIIE U IPUMakhe MUTA Y 00aB/bakby NPUBpPEIHE
JesnatHocTH (4. 230).

20 ,0ATOBOpPHUM JIMLEM Y IPABHOM JIMLY CMaTpa Ce JIMLe Koje Ha OCHOBY 3aKOHa, Iponuca
Wy oBJsalhema BpIIM oJpeheHe nocoBe ynpaB/bakba, HaZ30pa UM Apyre MocJa0oBe
W3 JleJJaTHOCTH NPaBHOT JIMIA, Kao U JiMlle KoMe je paKTHUYKU NIOBEPEHO 06aBJ/bake TUX
nocjoBa... Y. 112, ct. 3, T. 5 KpuBnuHor 3akoHuka PC.

21 Y. 367, cT. 6 KpuBuuHor 3akonuka PC.

22 Y T'naBu V KpUBHYHU 3aKOHUK NPUIIKUCYje Mepe YI1030pera: YCJIOBHY OCYAY U CYACKY
OnoMeHy. YCJIOBHOM OCY/IOM Ce YYHHHOLy KPUBUYHOT Jies1a yTBphyje ka3Ha (ykJbyuyjyhu
Y 3aTBOPCKY), aJIM Ce UCTOBpeMeHO ozpehyje fa ce oHa Hehe U3BpIIMTH aKo ocyheHH 3a
BpeMe Koje o/ipe/iu cy/| (BpeMe NpoBepaBara) He yYUHU HOBO KPUBUYHO JZieJto0. Y. 65, CT.
1 KpuBuuHor 3akoHuka PC.

23 B.YejoBuh, [IpasHe nocaeduye ocyde u cao60de u npasa epahata, J[yrocsoBeHcKa peBHja
32 KpUMUHOJIOT U]y U KPUBUYHO NpaBso, 6p. 4/1991, ctp. 103.

24 W.2KuskoBcku, U. Punakosuh, [IpasHe nocseduye kpusuuHe ocyde kaHoudama 3a 3anoc/iere
u 3anocsaeHoe, bpauuy, beorpag, 6p. 1-2/2014, cTp. 85.

25 JI.MunaaunoBuh, Ocepm Ha KOHYenm noMu/108aray Kpusu4HoM sakoHodascmasy Cpbuje,
360pHuK pajosa [IpaBHor ¢pakynteray Humy, 6p. 47/2006, cTp.136.

26 H. Sijer¢i¢-Coli¢, Kaznena politika i prevencija kriminaliteta: pravne posljedice osude i
rehabilitacija, y: Kaznena politika i prevencija kriminaliteta, Zbornik radova sa medunarodne
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[lo nuTamwy ocy/ie 3a KPUBUYHO /IeJI0 Kao CMEeTH-€ 3a U360p Ha PYHKIUjy peKTopa
WJIU JleKaHa, 3aKOH 0 BUCOKOM 00pa30Bakby He MPONHUCYje BpEMEHCKHU NEePUO/ Y
KOME je Ta CMeTHa Ha CHA3H, Tj. KOJIMKO JIyT0 TPajy NpaBHE MOCJIELHUIIE OCY/E.
Be3 063upa Ha To, 10 HallleM MUIILJbekbY, OHE MOT'Y TPajaTH HajAy>Ke OHOJIUKO
KOJIMKO je TO MPOMKUCAaHO MaTUYHUM 3aKOHOM 3a Ty 00J1aCT, Tj. KpuBUUHUM
3aKoHUKOM. buMe cy npesBubeHe Be BpcTe NpaBHUX MOCJIEIUIA OCY/ie: OHE
KOje ce 0JJHOCe Ha MpecTaHaK UM I'yOUTaK o/peheHrX NpaBa U OHe Koje ce
cacToje y 3abpaHu cTUllaa oapeheHux npapa.?’[IpaBHe nocJieulie ocyie Koje
ce orJie/1ajy y 3a0paHu CTULaba o/jpeheHuX MpaBa MOT'y TpajaTH HajAyKe JeceT
roauHa.”® [I[pema ToMe, ocy/ia 3a KpUBUYHO JIeJI0 MOXKe GUTHU CMETHa 3a U360p
Ha QYHKIMjy peKTOopa HJIY leKaHa HajAyKe JleceT roZiMHa.

4. Texxa moBpeja Kojekca npodecuoHa/IHe eTUKe

3a eTHUKa NpaBuJa 0GUYHO Ce y3UMa Jia JieJyjy pro foro interno, Tj. na cy
o6aBe3Ha 3a CaBeCT, pa3yM caMe 0cobe Koja UX MPUMEYje, a He — Kao KOJ
NpaBHUX NpaBUJIA— pro foro externo, Tj. Kao 3aMoBeJ, APYyTOMe KOjy OH Mopa
ucnynutu.” Unak, 3a ogpehere npodecuje nocroje oapeheru aktu (KogeKcH)
KOjU MPONHCYjy NpaBUJa eTUYKOT MOCTyNalka U YHje KplieHme MOBJIAYH
MoCJIeINIE 110 PaAHONPABHU cTaTyC npekpiuona. Tako, Hip. Kojekc monamaa
JpPKaBHUX CIyKO0eHuKa*’, Kora JoHoCH Bucoku ciyx6eHUYKH caBeT Peny6.1rike
Cp6uje, ypehyje mpaBuJia eTUUKOT OHAIIAhA APKABHUX CayKOeHUKa. [loBpea
Kogekca, mog ycsioBoM Jja Huje Beh 06yxBaheHa HEKOM 01 TOBpeJia 1YKHOCTHU
Y3 paJHOT 0IHOCA, CAHKIIMOHUIIIE Ce KAO0 JIAKIIa IOBPe/ia paiHe JYKHOCTH, Ha
OCHOBY 3aKOHa 0 Ip?>KaBHUM CJyK6eHuuMa.’!

naucno-strucne konferencije, Ministarstvo pravde Republike Srpske, Trebinje, 2019, cTp. 91.
27 Y npByrpyny cnazajy: npecTaHak Bpliewa jaBHUX GYHKIUja; IpecTaHaK pajHor oHoca
WJIM IpecTaHaK Bplllemha o peheHor No3rBa UM 3aHMMaka U I'ybUTakK oApeheHux j03B0J1a
WJIY 0Jl06pera Koja ce 1ajy 0AJIyKOM AP>KaBHOT OpraHa UM opraHa JloKaJHe caMoyIipaBe.
Jpyry rpyny 4iHHe: 3abpaHa cTULawka oJpeheHux jaBHUX QyHKIUja; 3a6paHa CTULAkba
oApeheHoOr 3Bama, M03MBa UJIM 3aHMMaka UJIM yHanpehemwa y cayx6u; 3abpaHa cTULlawba
YMHa BOJHOT CTapellMHe U 3abpaHa Aobujama oApeheHNX 103B0JIa UM 0f06pemwa Koja ce
Jlajy 0JJIyKOM JIp>KaBHUX OpraHa WJIM opraHa JiokaJHe caMoynpase. Y. 95 KpuBuuHor
3aKOHHKa.

28 Yun.96, cT. 3 KpuBHMYHOT 3aKOHUKA.

29 N. Tinti¢, Radno i socijalno pravo, knjiga prva: radni odnosi (I), Narodne novine, Zagreb,
1969, cTp. 332.

30 ,Cu.rnacuuk PCY 6p.29/2008,30/2015,20/2018,42/2018 1 80/2019.

31 ,Ca.rnacHuk PCY 6p.79/2005,81/2005-ucnp., 83/2005-ucnp., 64/2007-ucnp., 116/2008,
104/2009,99/2014,94/2017 u 95/2018.
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Kpiewe npodecruoHaHe eTHKe 3HATHO Ce CTPOKE CAHKI[UOHHUIIIE Y JIeJTaTHOCTH
BHCOKOT 06pa30Barha, ajii caMo KajJia Cy y MHUTakby OpraHu nocjoBohemba
yHuBep3uTeTa u ¢pakysnrtera.* [Ipumepa pajy, kpuewe Kojekca noHamamwa
JP’KaBHUX CJYKOEHM KA HUje CMeTHa 3alol/baBakby y APKaBHOM OpraHy, HUTH
je pasJior 3a pa3pelliebe APKABHOT CAYK6eHUKa Ha MoJs10Xkajy.>

[Ipumepa paau, Kogekc npodecuoHasHe eTuke YHuBep3uTeta y Humy*
yTBphyje ,eTHUKa NpaBuJa HACTABHOT, HAYYHOUCTPAXKHUBAYKOT U YMETUYKOT
pazsa Ha YHuBep3uTeTy y Humy*, 6s1mxe ogpehyjyhu mra je npodpecruonanna
cj060/1a, kKakaB Tpeba Ja 6yzie oJHOC IpeMa CTyZEeHTHUMa, LITa je ,MOpPaJJHO
HENpPUXBAT/bUBO IMOHAalllake", ,KOJIETHjaJJHU OJHOCH“ W ,0[lHOCH MpeMa
uHctutyuuju“lllraBuiue, Kogekc nponucyje u aa he ce ,Ha akaJieMcke olHOCe U
MOHalllakbe CBUX YJIaHOBA aKaJeMCKe 3ajeIHUIle Koja HUucCy onrcaHa Kogekcom
NpUMemhUBaTH HeMKCaHa PaBUJia U Havesia akaJieMCKUX HHCTUTY1Irja". %

[Toctynak npex KoMmuTteToM je ABOCTeleH. Y IPBOM CTeNleHYy NOCTYIIaK BOAH
Behe komuTeTa, ay ipyrom (no npurosopy) ogay4dyje KomuteT y myHoM cacTaBy.
Yxosauko Behe Habe fa y noHamamy iM1a IpOTHUB KOTa ce IOCTYNaK BOAY UMa
esleMeHaTa nospejie Kojekca npodecruonanne eTuke, u3puye oiropapajyhy
Mepy, Y CKJaZy ca TeXHWHOM nospeje. Tpu cy Mepe npesBubheHe 3a Kpluemwe
Kogzexkca: jaBHa onoMeHa, jaBHa ocy/la u3pedeHa Ha ceHULM CeHaTa U jaBHa
0Cy/ia caoNIlTeHa IPeKo cpeJicTaBa jaBHOT MHPOpMHUCamka U Ha Be6 CTpaHULU
YuusepsuTeTa. C 063upoM Jja Kosiekc He cTeneHyje NoBpe/Jie Ha JJaKlle U Texe,
HUje POMKCAaHO HU y KOjUM ce caydyajeBUMa Koja Mepa Moxe uspehu. OBakaB
KOHLIEIIT yMHOTOMe noJceha Ha pe>KMM AUCLUIJIMHCKe 04 TOBOPHOCTH CyJiHja U
HOCHJIalla jaBHOTYKUJIA4KUX QYHKIM]a, [le AUCLUIIMHCKA JieJia HUCY YHANpe[,
noJie/beHa Ha JlaK1la 1 Texka, Beh he kBasnurkalnyja 6 TH U3BplIeHA Y TOCTYIKY,
a y 3aBUMCHOCTH O[] IoCJeAuLa Koje Cy HacTynuJae. JIpyruM pedyuma, ako je
JIOLIJIO 10 HACTyIamka TeXUX NocsaeAnna, paju ce o TexeM JUCLHUNINHCKOM
npectyny.’” CMaTpaMo /a je KOHLENT [0 KOMe HeMa YHaIlpes JaTe 1oJesie

32 Texa noBpesa KojeKkca npodpecroHaJHE eTUKE HUje CMETHA 3a CTUL A€ 3Bakha
HacTaBHUKA, OJIHOCHO capasHuKa. To cy caMo ocyza 3a KpUBUYHO /IeJI0 IPOTUB TOJIHE
cno060/e, pascudpukoBame UCIPABe KOjy U3/jaje BUCOKOIIKOJICKA yCTAHOBA UJIU NPUMakbe
MHUTay 06aB/bakby N0OCJ0BA Y BUCOKOLIKOJICKOj YCTAHOBH.

33 Bupu ui. 45 3akoHa 0 p>)KaBHUM CJ1YyKOEHULIMMa.

34 https://www.ni.ac.rs/dokumenti/category/140-komitet-za-profesionalnu-etiku,
npuctynsbeHo 13.1.2020. roguHe

35 Cr. 3, T 4.1. Kogekca.

36 Hmp.ako je mouiio 10 036U/bHOT HApylIaBaka yrjie/ia ¥ I0OBepeha jaBHOCTU Y CY/CTBO,

a HapO4MTO aKo je JJOLIJIO /10 3acTapeBaa lipejMeTa 360r HecaBeCHOT pa/ia CyAuje U aKo
je HacTynusa Beha ITeTe y UMOBUHHU CTPAHKe y MOCTYIIKY.

37 Buue o Tome y: I. O6panosuh, C. KoBaueBuh Ilepuh, JucyuniauHcka odzogopHocm
3anocaeHux, [lpaBHu ¢pakynrtety Humy, 2016, cTp. 213.
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JUCLUIJIMHCKUX Jies1a (MY, Y OBOM Cay4ajy, noBpesa Kosekca npodecuonasine
eTHKe) UCTIPABHUjU. AJIU, U Y TOM CJYy4ajy je HEONXO0HO /1a Ce OMIUTUM aKTOM
jacHo mpenu3upa 3a Koja ce JeJia Koja Mepa Moxe U3pehu, To HUje Cayyaj
ca Kozpekcom npodecroHaiHe eTuke YHuBep3uTeTa y Humy. To npeacTas/ba
npo6JieM U3 pasJiora LTo 3aKOH 0 BUCOKOM 06pa30Bamy Kao CMeTHY 3a U360p
Y pasJIor 3a pa3pellelme PeKTopa U JleKaHa IPONKCHje CaMo TeXHU NpeKpIlaj
KoJ/lekca npodecroHasiHe eTuke. CMaTpaMo Jja ce o Tpy obpojaHe Mepe JiBe
Mory uspehu 3a Texxy nospeay Kozgekca: jaBHa ocya u3edeHa Ha CeJHUIU
CeHaTa Y jaBHa OCy/a caolllITeHa NIPeKo Cpe/icTaBa jaBHOI HHPOpPMHUCawka U
Ha Beb CTpaHUIM YHUBEP3UTETA, TE /1a OHe MIOBJIaue paspellerbe.

[Toce6HO je mUTamke TPEHYTKA Ka/la Cy Ce UCIIYHHUJIH YCJIOBY 3a pa3pellehe, Tj.
3a [IOKpeTame NOCTYyIKa pa3pellekha. 3aKOH 0 BUCOKOM 06pa3oBamy oJipehyje
Jla OpTaHy MocJoBohema pecTaje [y KHOCT JJaHOM TPAaBHOCHAXKHOCTH Npecyze
(kojoM je ocyheH 3a HEKO 0O/ HaBeJJeHUX KPUBUYHMUX JleJla UJIM Ha 3aTBOPCKY
Ka3Hy YOIILITe), OAHOCHO O[] JaHa NMPaBHOCHAXXHOCTHU OJJyKe, OJJHOCHO
npernopyke AreHiyje 3a 6op6y npotus kopynuuje.*® To, f1ajbe, oTBapa NUTakbe
KapakTepa oasyke KomuTera (kao ¥ mpenopyke AreHijyje 3a 60poy NpoTHUB
kKopynuuje). OHe cy 110 CBOjoj IPUPO/U HECYMIbHBO Y PaBHU aKTH, C 063UpPOM Jia
ce IpMMEeHOM YIIPaBHOT aKTa o/1y4yyje o ogpeheHOM nmpaBy uJik 06aBe3u HEKOT
JINLA, CTpaHKe (jeHe UJIY BULIE bHUX), HENOCPeJHOM IPUMEHOM MepOoJaBHUX
npomnuca Koju ypebhyjy mojesuHe ynpaBHe maTtepuje.’’ 3aKOH O OMNIITEM
yInpaBHOM NOCTYNKY*’ Kao ynpaBHe akTe oApehyje peliema U 3aK/byUKe, C TUM
Jla OHU MOT'Y HMaTH U IpyTH HAa3MB, aKO je TO MoceGHUM 3aKOHOM npeiBuheHo.*!

Any, fla 1M je caMa KOHA4YHOCT OJJIYKe KOjOM je HEeKOM JIMIYy HU3pedyeHa
HeKa oJ1 Mepa 3a Kpllewke npodecruoHaTHe ETUKE JIOBOJ/bHA 3a IOKpEeTakhe
MOCTyMKa 3a pa3peliewne?CMaTpamo Jia HUje, C 063MpoM J1a 3aKOH O BUCOKOM
o6pa3oBawy TPEeHyTaK MpecTaHKa AY>KHOCTH OpraHa nocjoBohemwa Besyje
3a NPaBOCHAXHOCT O/JIYKe, 0JHOCHO npenopyke. C TUM y Be3H, I0CTaB/ba Ce
NUTamke TPEHYTKa NPaBOCHAXXKHOCTH yIIPAaBHOT aKTa.

3aKoH 0 ONLITEM YIIPaBHOM IOCTYIIKY, IPaBOCHAa>XHUM Ha3MBa OHO pelleme
NPOTHUB KOra ce He MOe U3jaBUTH KaJjiba, HUTU NOKPEHYTH yIIPaBHU CIOD,

38 Y. 64,crT. 6.

39 3. Tomuh, Komenmap 3akona o onwmem ynpasHom nocmynky, Cinyx6eHHU TJIaCHUK,
Beorpapg, 2019, cTp. 39.

40 ,Cnyx6eHu rinacHuK Peny6sinke Cp6wuje, 6p. 18/2016 195/2018 — ayTeHTUYHO TyMayerbe.
“YnpaBHHU aKT", y cMUCIy 3aKOHA O ONIITEM yNpaBHOM MOCTYIKY, jecTe NojeAUHAYHU
NpaBHU aKT KOjUM OpraH, He[ocpeJHO TpuMemyjyhy nponuce u3 oarosapajyhe ynpasHe
06Js1acTH, 01y 4yyje o paBy, 06aBe3U UM IPAaBHOM UHTEPeCcy CTPaHKe, UJIH O IPOLeCHUM
nuTamrMa (4. 16 3akoHa).

41 Yn. 16, cT, 3 3aKoHa.
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IITO 3HAYH /la IPABOCHAXKHOCT 006yXBaTa /iBa KyMyJIaTHBHA eJIeMeHTa: a) Ja
NPOTHUB pellieha HeMa UM HeMa BHIIle MecTa aJi6u (McKopuliheHa UK je POK
3a’kaJIby MCTeKao), KaJla ce paJii 0 KOHAYHOCTH pelleha U 6) Aa HUje Moryhe
0 Hbe€r0BOj 3aKOHUTOCTH TYK60M IOKPEHYTH Y PABHU CIIOP, 6UJIO0 Jia je oH Beh
BoheH, 61JI0 1A je yHaNpe/ HeJ03BOJbEH, GUJIO /1A je POK 32 II0/JHOIIEh e TYK6e
ucrekao.*

Y KOHKPEeTHOM CJIy4ajy, TO 3HA4YH [ PEKTOpPY U JleKaHy AYKHOCT ycCJies,
TeXe MOBpeJie KojeKca NpodecroHaiHe eTUKe IpecTaje Kajla NIpOTEKHe POK
3a MPUTOBOP, Ka/Jia je MPUTOBOP U3jaBJ/beH aJiy je oJ6a4yeH, OJ0HUjeH UJIH je
oJlJIyKa I0 lbeMy NIperHaudeHa. Takohe, peKTopy U JleKaHY AYXKHOCT NpecTaje
Ka/la M0 KOHAYHOCTHU NMPUTOBOpA MPOTEKHE POK 3a MOKpeTame YIPaBHOT
cliopa NOoJHOIlEekeM TYK0e UM Kajla je OH BOheH U OKOHYaH (HENOBOJbHO
o nmokpeTaya). /lakJse, TEK O TOT TPeHYTKa HAJlJIeXKHOM OpraHy (ceHaTy
YHUBEp3UTeTa UJIU caBeTy paKy/ITeTa) Teue pOK Yy KOMe je y3KaH Jja IoCTya,
Tj. Ja KOHCTATYje NpecTaHaK AYy>XHOCTHU U UMeHYje BPIIMOoLa Y KHOCTHU OpraHa
nocJioBohema.

5. [Ipenopyka AreHuuje 3a 60pOy NpOTHUB KOpynuuje

3a pekTopa UJIM eKaHa He MOXKe OUTH M3abpaHo JiUle 3a Koje je AreHIidja 3a
60p6y NpOTUB KOpyNIUje Jaa IpenopyKy 3a paspelieme. Takobe, mocTojame
OBe IpenopykKe NpejAcTaB/ba pasJior 3a IpecTaHaK AY»KHOCTU. ATeHIlHja 3a
60p6y NPOTUB KOPYIILMje OCHOBaHA je 3aKOHOM O areHIUju 3a 60pOy NpOTUB
kopynuuje*® 2008. roguHe. tbuMe je AreHlMju 1aTo oBJaliheme 1a MOXKe
Jla nokpehe nocTynak y KoMe ce oJJjiy4dyje Aa Ji1 IOCTOjU MOBpPeLa 3aKOHa,
Kao U Jla u3pude Mepe.** 3a moBpe/ly 3akoHa npeJiBUheHe Cy TpU Mepe: Mepa
yI030pema, Mepa jaBHOT 06jaB/bUBakba IPENOPYKe 3a pa3pelliehe U Mepa jaBHOT
o6jaB/bHBatha OJIJIYKE O MOBpeU 3aK0oHA.*® [IpBOCTENEHH OpraH y MOCTYIKY
npej AreHIIHjOM je AUPEKTOP a APYToCTeNeHy, o xkasaou, Oxoop Arennuje’s,y

42 Ibid, cTp. 152.

43 ,Cnyx6enu rinacHuk Peny6suke Cp6uje”, 6p. 97/2008, 53/2010, 66/2011-oxs1yka YC,
67/2013 - onnykaVC,112/2013 - ayTeHTHYHO TyMaueke, 8/2015 - oxnyka YC u 88/2019.

44 Ynanosu 50-54 3akoHa.

45 Tlocnexamwa ce uspuie QyHKIMOHEPY KOjH je M3abpaH Ha jaBHY PYHKIHjy HEIOCPESHO
oz rpabaHa, pyHKIIMOHEPY KOMe je mpecTaJsia jaBHA pyHKIMja U TOBe3aHOM Jiuly. tbuma
ce Moxke u3pehu u Mepa ynosopema, ¢ 063MpoOM Jja UM ce, 10 IPUPOAU CTBAPH, HE MOXKe
nspehu Mepa jaBHOT 06jaB/bHBakba MPENOPYKe 32 paspeliewe.

46 Opbop AreHuuje UMa JieBeT 4JIAHOBA, KOjU ce 6Mpajy Ha UeTUPU TOJJUHE U TO TAKO ILITO 110
jenHor mpeaJiaxky: AAMUHUCTpAaTUBHU 0460p Hapoane ckyniiTuHe, [Ipeacennuk Peny6iinke,
Bnana, BpxoBHU KacalluoHU €y, [lp»kaBHA peBU30pCKA UHCTUTYLIUja, 3alITUTHUK rpahaHa
v [loBepeHuk 3a MHPOpMaIMje 0/ jaBHOT 3HAaYaja, Ny TEM 3aje JHUYKOT oroBopa, ColujaaHo-

179



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huity | Bpoj 85 | F'oauHA LVIIL | 2019

poky oz 15 nana. Oguyka Og6opa AreHijuje je KOHaYHa U IPOTUB e Ce MOXKe
MOKPEHYTH YIPABHHU CIIOP.

Kao u y cayuyajy Texer Kpiiemwa KoJekca npodecroHaHe eTUKE, U OBJIE Ce
TpeHyTaK NpecTaHKa JY>KHOCTH Be3yje 3a HacTylamwe MPaBOCHAXHOCTH.
OHa he HacTYynUTH aKo je *aJsiba HCKOpUITheHa UJIU je MPOIIAo POK 3a HEeHO
M3jaB/bUBakbe, UJIY, AKO je TOKPEHY T yIPaBHU CIIOD, /1a je OH OKOHYaH. Takobe, 1
aKO je MPOTEKA0 POK 32 ber0BO NMoKpeTame. C TUM y Be3H, HeJOyMUILy MOXe [J1a
CTBOpPH 0 HOC oJipeheHrX HOpMU 3aK0Ha 0 60p6Y NPOTHUB KOpyNIUje U 3aKOHa
0 BHCOKOM o6Gpa3zoBarby.?’ [IpBu oBJalthyje AreHIjy Aa, 10 U3PULlAIby Mepe
jaBHOI 06jaB/bUBaba NPENOPYKe 3a paspellietbe, 0Max [I0JjHeCe UHUIUjaTUBY
3a paspeliee GyHKIHMOHEpPA OpraHy Koju ra je usabpao, MoCcTaBUO UJIH
MMEHOBAO, a UCTH je Ay>KaH /ia 0 NpeJly3eTUM MepaMa 06aBecTH AreHIU]y ¥
poky on 60 1aHa of laHa o6jaB/bUBaba Mepe. C ipyre cTpaHe, 3aKOH 0 BACOKOM
06pa3oBakby NpONHUCYje Aa,0praHy nocjuosohemwa npecraje Ay»HOCT ...JaHOM
MPaBOCHAXXHOCTHU Mpecy/ie, OAJyKe, OAHOCHO npenopyke”. |pyrum peuuma, a
JIU je Ha/lJIeX)KHU OpraH Ay:KaH Jja IOCTYIH M0 UHULUjaTUBU 3a pa3pelleme
o/IMax M0 lbeHOM ZI00Hjarby, UJIH, aKO je TO CJy4aj, MoXKe /1a cayeKa OKOHYabe
yIpaBHOT cropa? Mulll/bewa CMO /ia ce Y 0BOM CJIy4ajy Mopa JaTU NpeJHOCT
3aKoHY 0 BUCOKOM 06pa3oBamy, Kao lex specialis-y. lllTaBuie, cMaTpamo ja je
AreHlHja, npe NOAHOIIEHa UHUIIMjaTUBE, 1YKHA /1a cayeKa Jla IPOTeKHe POK
3a IOKpeTake YIIPaBHOT CIOpPa, 1a /1a TeK HAKOH TOra yIyTH UHULUjaTUBY.

Ha kpajy, noce6Ho je nuTame ,00aBe3HOCTU" IpeNopyKe, /e je 3aKOH 0 BUCOKOM
06pa3oBamy CTPOKU Y OJJHOCY HAa 3aKOH 0 AreHL|Uj1 3a 60p6y NPOTUB KOpyIIiuje.
JlOK NOTOWHU 3a Ha/JIEKHU OpPTraH YCTAaHOBJ/baBa caMo 06aBe3y Aa AreHLujy
M3BECTHU O Ipe/ly3eTUM MepaMa [I0BOJIOM jaBHOT 06jaB/bUBaba MpeNnopykKe 3a
paspelueme, 0JHOCHO HHUIUjaTUBe, 3aKOH 0 BUCOKOM 006pa30Bay CafpiKu
eKCIJIMLUTHY HOpMY ia he y 0BOM cJ1y4ajy peKTop UJIK leKaH GUTH pa3pelieHHu.
CMaTpaMo /1a je OBaKBO pelllee NOTPELIHO U CYTPOTHO CaMOM 3HaYehy pedu
»npenopyka“. Ha oBaj HauKH, yMeCTO /ia ce Ha/lJIeXKHOM OpraHy py»u cjo6o1a
n360pa Jia HEIITO YYUHHU UJIH HE, OH Ce, de facto, 06aBe3yje Ha YU IbEbeE.

6. IlocTynak 3a npecTaHaK Ay>XHOCTH

OpraH ynpaB/batba YyHHBep3uTeTa U ¢akyaTeTa, uaMmehy ocraJior, 6upa u
paspelaBa opraH nocjoBohema,*®Tj. ceHaT uiu caBeT. Uako 3aKOH 0 BUCOKOM

€KOHOMCKH caBeT, AZIBOKaTCcKa komopa CpbOuje n yipyKermba HoBuHapay Peny6sinnu Cpoujy,
nyTeM 3aje JHUYKOT JOTOBOpA.

47 KoHkpeTHO, ogHOC CT. 4 4. 51 3akoHa 0 AreH1Mju 32 60p6y IPOTUB KOPYIILIHje U CT. 6
4JI. 64 3aK0HA 0 BUCOKOM 06pa30Bamy.

48 Y. 63,cT. 1, T. 2 3aKOHA 0 BUCOKOM 06pa30BaY.
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06pa3oBamy caJipK1 6e3TMYHY HOPMY*’, eBUJIEHTHO je Jla OpraH ylpaB/baka,
y cJly4ajy HacTynakba HEKOT 0Jf HaBeJeHUX pasJiora, Mopa /a JjoHece O4JIYKY
0 paspellemny. TpeHyTak JOHOILIEHa Te OJIyKe pas/IMKyje ce Y 3aBUCHOCTH O/
pasJiora3a paspelleme. YKOJUKO Ce paJiy 0 IpaBOCHAXKHOj OCY/JU 32 KPUBUYHO
JleJlo, TPeHYTaK O/ KOra je opraH ylnpaBJ/bakba Ay»KaH Jla JoHece OAJYKY O
paspeliemy jecTe NpaBoCHaXKHOCT ocyhyjyhe npecye. TauHuje, TO je TpeHyTaK
O/ JaHa HeHOT [I0CTaB/bakba YHUBEP3UTETY, OAHOCHO QaKy/aTETY.

Y ciyyajy ocyzie 3a Texe Kplliele KoJiekca npodecroHa/IHe eTUKe U IPeNopyKe
3a pa3pelllelbe JlaTe 0/ CTpaHe AreHIUje 3a 60pOy NPOTUB KOPYIIHje, OpraH
ylpaB/bakha je [y>KaH Jja pearyje TeK HAKOH IPaBOCHA>KHOCTH OZJIYKe, KaKo
je rope Beh HaBegeHo. [lpyruM pednMa, Mopa Jja cadyeka Jja ce ypaBHU CIIOP
OKOHYa UJIM [1a IPOTEKHe POK y KOMe ce OH MOKe TIOKpeHyTH. OpraH ynpasJbakba
je ly>KaH J1a HajKacHHje Y poKy of 15 naHa o/ JaHa MPaBOCHAXKHOCTH OJIJIYKe
KOHCTaTyje ia je opraHy nocsoBohemwa npecTasa Ay>KHOCT U UMeHYje BpILHOLA
OykHOCTH,  a 0Ba 0//1yKa je JeKJapaTUBHOT KapaKTepa.

HoBuHny npesacTaB/ba oBjamheme MUHUCTPA IPOCBETE Y MOIVIEAy pa3pellermha
peKTopa U JleKaHa.

HauMe, yKoJIMKO opraH ymnpaB/baka He JJOHECe OJAJIYKY O paspellewny y
npesBUhEHOM pOKY, IPOCBETHU UHCIEKTOP MMa OBJalllhewe a y pOKy 0f
ocaM JlaHa o[ JaHa ca3Haka MUHUCTPY NPeJJIOKHU JOHOLIewke oAroBapajyhe
oJJIyKe, Tj. pa3peliewe. OcMM U3 HaBeleHOT, 3aKOHOM je mpeiBubeH u pasJior 3a
paspelierbe opraHa nocJjoBoherma caMoCTaIHE BUCOKOIIKOJICKE YCTAHOBE Koja y
CBOM CacTaBy HeMa BUCOKOLIKOJICKe jeJUHUIE, ! a OH Ce 0JJHOCH Ha HEMOCTYMakbe
[0 aKTY UHCIIEKTOPA paiy OTK/athakha HE3AaKOHUTOCTH, LITETHUX NOCIeJULa
Y MCNyHhaBamwa IIpoNnucaHux obasesa.

7. 3aK/by4ak

3Hayvaj ¥ ysiora BUCOKOT 06pa3oBama y ApYyLUITBY 3aXTeBa /ja YCJIOBH 32 U360p
Ha 4yeJsiHe Mo3ullHje 6y/1y 3HATHO CTPOXKU O/ YCJIOBA 3a MHOra Jipyra MecTa.
CaMUM THM, aKO TOKOM Tpajarba MaH/1aTa HEKH O] lbHX OTHA/{HE, HYHO [10/1a31
J10 pa3peliema. Paziosu 3a pa3peliere opraHa rnocjaoBohewa yHUBep3UTeTa
U dakysnTeTa npefBubheHH 3aKOHOM O BHCOKOM 00Opa3oBamy CHajajy y
onmrtenpuxBaheHe y akaJleMcKoj 3ajeaHunu. ClIopHa je, Mo HallleM MULILbEHY,
npernopyka AreHuuje 3a 60p0y NpoTHUB KOPYIIiHje, C 063UPOM /ia TpenopykKa
He MOXXe 6UTH obaBe3yjyha. OBsiamhewe MUHUCTpA Ja, 01 oJpeheHUM

49 ,Oprany nocsioBohemwa npecTaje 1y>XKHOCT....", 4. 64, CT. 6.
50 Yu1. 64, cT. 7 3aKoHa 0 BUCOKOM 06pa3oBamy.

51 Y. 135, cT. 7 3aK0oHaA 0 BUCOKOM 06pa30Bamy.
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yCJI0BHMA, MOXE J1a pa3pelly OpraH NocjoBohema, MaKo paHUjUM MPONrUcUMa
HuUje 6UJI0 IpeiBUhEHO, CMaTpaMo ONpaB/JaHUM, jep Ce Ha Taj HAYMH CrpevyaBa
M3WrpaBakbe 3aKOHA HETMIOCTYalkheM OpraHa yIpaBjbakha.

JIutepatypa/References

Jly6apna, b., PadHo npaso - pacnpasa o docmojaHcmey Ha pady u coyujaaHom
dujasozy, [lpaBuu pakyntety beorpaay, 2012.

’Kuskosckuy, U., Punakosuh, U., lIpasHe nocaeduye kpusuuxe ocyde kaHdudama
3a 3anocsere u 3anocsieHoz, bpanuy, beorpan, 6p. 1-2/2014.

Joamesuh, Jl., KpusuuHo npaso - noce6Hu deo, [locuje ctyauo, beorpaj, 2014.

MunagunoBuh, [l., Ocepm Ha KOHYenm nomMui108aray KpUSUYHOM 3aKOHOOA8cmay
Cpbuje, 360pHuK pasoBa [IpaBHor dakysnTteta y Huiy, 6p. 47/2006.

06pagosuh, I, KoBaueBuh Ilepuh, C., JucyunauHcka 002060pHOCM 3an0CAEHUX,
[IpaBuu pakyatety Humy, 2016.

Sijer¢i¢-Coli¢, H., Kaznena politika i prevencija kriminaliteta: pravne posljedice
osude i rehabilitacija, y: Kaznena politika i prevencija kriminaliteta, Zbornik
radova sa medunarodne nauc¢no-struc¢ne konferencije, Ministarstvo pravde
Republike Srpske, Trebinje, 2019.

Tinti¢, N., Radno i socijalno pravo, knjiga prva: radni odnosi (1), Narodne novine,
Zagreb, 1969.

Tomuh, 3., Komenmap 3akoHa o onwmem ynpasHom nocmynky, CiyK6eHHU
rinacHuk, beorpaa, 2019.

Yejosuh, b., [IpasHe nocaeduye ocyde u c10600e u npasa epahawa, JyrocsoBeHCKa
peBUja 3a KPUMHUHOJIOTH]Y U KPUBUYHO MpaBo, 6p. 4/1991.

182



I'. O6pagoBuh | cTp. 171-184

Goran Obradovié, LL.D.,
Full Professor,
Faculty of Law, University of Nis

TERMINATION OF OFFICES OF EXECUTIVE OFFICERS
OF UNIVERSITIES AND FACULTIES

Summary

A university rector and a faculty dean, as executive officers of such institutions, are
elected and deselected by a relevant council, as a management body. More detailed
terms, method and procedure of selecting and deselecting an executive officer are
regulated by the statute of a higher education institution, in accordance with the
principle of university autonomy. The Law on Higher Education of the Republic of
Serbia provides certain limitations related to the selection of an executive officer,
as well as such cases when the termination of office comes by operation of law. The
Law, unlike the previous regulations in this area, also introduces some new reasons
for the termination of office of executive officers of universities and faculties. Addi-
tionally, a novelty is also the authorisation of the minister of education for removal
of a rector/dean, at the proposal of educational inspection, if such conditions for
their removal are met and the management body has failed to do so. Special atten-
tion is paid to this authorisation of the minister, as well as to a grave violation of
the ethical code and the recommendation of the Anti-Corruption Agency as the
reasons for such a removal.

Key words: University, Faculty, Rector, Dean.
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CHILDREN'’S RIGHTS AND ANIMAL WELFARE™

Abstract: In light of the 30*" anniversary of the Convention on the Rights of
the Child (CRC) and the ever-changing social, economic, cultural and natural
environments at the global level, animal welfare should be addressed as an
emerging topic which may broaden the understanding of the CRC applica-
tion. Animal welfare can be understood as a mechanism to directly affect
and ensure the following children’s rights envisaged in the CRC: the right to
life, survival and development (Article 6); the right to the enjoyment of the
highest attainable standard of health (Article 24); the right to food (Articles
27 and 24); the right to protection against all forms of violence (Articles
19, 24(3), 28(2)), 37(a) and 32-36); the right to physical and psychological
recovery of victims (Article 39); the rights related to the aims of education
(Article 29); the right to leisure and play (Article 31); and the right to a
healthy environment. The paper elaborates how the provision of a good
state of animal welfare affects the exercise of selected children’s rights: the
right to the enjoyment of the highest attainable standard of health and the
right to protection against all forms of violence. There is a growing body
of evidence for positive effects of good state of animal welfare on the exer-
cise of children’s rights on a global level. It is of broader social importance
to recognize this interconnection and understand mechanism by which
treating animals with care is reflected on the welfare of the child and the
exercise of children’s rights.

Keywords: children’s rights, animal welfare, right to the enjoyment of the
highest attainable standard of health, right to protection against all forms
of violence.
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“ elvir.burazerovic@orca.rs

** This article is to a great extent inspired and based on the Master thesis “The Rights of
the Child and Welfare of Animals - Legal and Practical Aspects,” which one of the authors
defended at the Faculty of Law of the Union University of Belgrade in June 2017.
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1. Introduction

On the occasion of marking the 30" anniversary of the Convention on the Rights
of the Child (CRC),a significant focus is placed on the level of implementation of
that international Treaty. However, due to societal and global changes, special
attention is given to the rights of the child in the face of scientific and techno-
logical advancements and consequential changes, such as climate change, use
of renewable energies, bioengineering, genetical research, use and impact of
information and communication technologies and others. The CRC Committee,
the monitoring body established by the CRC, recognized the need to address such
emerging topics and, thus, broaden the understanding of the CRC application
in view of the ever-changing nature of the economic, social, legal and cultural
environments in which children’s rights should be exercised.

However, there are areas of the rights of the child that are not “new” but have not
been identified as relevant yet, such as those stemming from seemingly disparate
connections between children’s rights and areas of life such as human relation
with nature. The correlation between children’s rights and animal welfare is a
good example of such seemingly irrelevant yet very important connection; it
is one of the important but insufficiently recognized understandings, circum-
stances and phenomena that directly and indirectly affect the exercise of the
rights of the child. Animal welfare is a concept of recent date which has evolved
considering the relationship between humans and animals, or our impact on the
life of animals whose survival depends directly on humans.

Entering the phrases “children’s rights” followed by “animal welfare” in the
search engines of academic publications and international human rights juri-
sprudence yields poor results. Could we consequently infer that these two terms
are not related, that there is no connection? Is this the reason why academic and
professional public is not paying attention to this multidisciplinary field? For
that reason, the starting question is whether there is an interrelation between
enjoyment of children’s rights and animal welfare, and whether animal welfare
is an important factor in the full realization of children’s rights. What are the
practical dimensions and mechanisms of their relatedness? The authors believe
the answer to these questions is positive.

This article aims to underly the relation between the two concepts, important
enough to hopefully attract the attention of the children’s rights community.
Drawing on particular rights acknowledged in the CRC, the article further aims
to encourage the CRC Committee, the monitoring body established by the CRC

1 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2
September 1990), UN General Assembly, Resolution 44/25.
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(Art. 43), to recognize in its work the value of animal welfare in exercise of
children’s rights and regularly raise the issue with States parties.

To reach its aim, the paper examines animal welfare through the prism of exer-
cising children’s rights and proposes the hypothesis that undivided attention
to animal welfare is a mechanism for exercising the child’s right to health and
the right to protection from violence. Therefore, a more detailed analysis of the
impact of animal welfare on the exercise of children’s rights within the education
system, the right to play, or the right to a healthy environment remain outside
the scope of this paper. They are just briefly mentioned to indicate the extent
of potential impacts and interdependence between children’s rights and animal
welfare.

It should be noted that the authors, for the purpose of this text, adopt a view of
the “instrumental”, extrinsic values of the animal and consider from the ant-
hropocentric perspective how the provision of a good state of animal welfare
affects the exercise of selected children’s rights mentioned in this paper. Given
this premise and the subject matter of the paper, animals are perceived in light
of benefits they provide to children, both tangible (utility animals) and intangible
(companion animals) ones. Wild animals’ welfare and their contribution to the
realization of children’s rights are not covered herein.

2. Legal frameworks and relatedness between
children’s rights and animal welfare

The CRC is the most comprehensive and the most ratified international treaty.
When adopted in 1989, it was the first international Treaty to acknowledge that
children have rights. It encompasses a wide catalog of children’s rights ranging
from political and civil rights to economic, social and cultural rights. However,
there is a strong evolutionary element to the CRC. There are rights of the child
not covered by the CRC, such as: the right of the child to a healthy environment,
the rights of the child with HIV, rights in relation to digital media, rights of LGBT
child, rights of migrant children, or the right to protection from child marriage;
however, it is widely acknowledged that the CRC applies to the listed areas. No
human rights’ treaty is all-encompassing in the sense that their catalogues
include all current and future understanding and acknowledgement of human
needs. Therefore, interpretation (for example, through General Comments?) is
vital to a broad understanding of the application of international human rights
norms, so, it may be argued that children do have the right to enjoy benefits from

2 See: UN Human Rights Office of the High Commissioner, accessed on 07 September 2019,
available at https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/TBSearch.aspx
?Lang=en&TreatylD=5&DocTypelD=11
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animals that are treated with love and care. The crucial element of the child’s
right to environment is the natural life, plants and animals, and how the child
and society relate to it.

Recognizing the importance of animal welfare for economic development and
the quality of people’s lives, an increasing number of international organizati-
ons are devoting attention to the improvement of animal welfare, or its legal
formulation.* The World Organization for Animal Health (OIE)® defines animal
welfare in relation to the way in which an animal is coping with the conditions
in which it lives.® To date, a number of standards have been adopted concerning
production, transport, slaughter and killing of farm animals, stray dog populati-
on control, use of animals for scientific purposes and education, or production,
transport and killing of fish”. International organizations that stand out in the

3 In the CRC Committee’s Day of General Discussion Report on Children’s Rights and the
Environment (2016), discussing the meaning of environment in the context of children’s
rights, the natural world is described asincluding plants and animals and people. Further,
the Committee states that “environmental degradation affects plants, animals and the weather,
therefore, ultimately impacts the livelihoods of families and communities in which children
grow up, and their ways of living.” (CRC Report, 2016:11), Retrieved 4 September 2019 from
https://www.ohchr.org/Documents/HRBodies/CRC/Discussions/2016/DGDoutcomereport-
May2017.pdf

4 See, for example: the United Nations Food and Agriculture Organisation (FAO) http://www.
fao.org/ag/againfo/themes/animal-welfare/aw-awhome/en/?no_cache=1; the World Health
Organization (WHO) https://www.who.int/foodsafety/zoonoses/final_concept_note_Hanoi.
pdf; the World Organization for Animal Health (OIE) https://www.oie.int/en/animal-welfare/
animal-welfare-at-a-glance/; the European Union (EU) https://ec.europa.eu/food/animals/
welfare_en and others.

5 The OIE is an intergovernmental organization responsible for improving animal health
worldwide and has 180 member States. The International Office for Epizootics was established
by an international agreement signed on 25 January 1924. In May 2003, it was renamed the
World Organization for Animal Health, retaining its acronym OIE.

6 «Animal welfare means how an animal is coping with the conditions in which it lives.
An animal is in a good state of welfare if (as indicated by scientific evidence) it is healthy,
comfortable, well nourished, safe, able to express innate behavior, and if it is not suffering
from unpleasant states such as pain, fear, and distress. Good animal welfare requires disease
prevention and veterinary treatment, appropriate shelter, management, nutrition, humane
handling and humane slaughter/killing. Animal welfare refers to the state of the animal;
the treatment thatan animal receives is covered by other terms such as animal care, animal
husbandry, and humane treatment. OIE: A new definition for the Terrestrial Animal Health
Code: ‘animal welfare’, App. 3.7.1 of the Terrestrial Animal Health Code, OIE, 2018. Retrieved
on 04 September 2019 from https://www.oie.int/doc/ged/D5517.PDF

7 World Organization for Animal Health: OIE Standards on Animal Health, Retrieved on 04
September 2019 from https://www.oie.int/en/animal-welfare/an-international-network-
of-expertise/
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field of animal welfare in Europe are the Council of Europe and the European
Union, which recognized the importance of standardizing animal welfare. The
Council of Europe recognized the importance of animal welfare for human health
and quality of life, and stressed that “respect for animals counts among the ide-
als and principles that are the common heritage of State Members as one of the
obligations upon which human dignity is based.” (Pritchard, 2006:4) As early as
in the 1960s, the Council of Europe started to work in the field of animal welfare
adopting five conventions and a number of recommendations. The conventions
relate to the welfare of farm animals in breeding, transport and slaughtering,
the welfare of animals used for experimental and other scientific purposes, and
the welfare of companion animals (pets)®.

The relatedness and interdependence of humans and animals is reflected in many
aspects of life. The way in which animals are kept and used, or their welfare, di-
rectly affects the welfare of family dependent on animals. In this way, exercising
children’s rights is related to the care for the welfare of animals whose survival
depends on people’s care.’” In terms of the relationships we have with them, all
animals can be classified into three groups: companion animals, utility animals
and wild animals living in natural habitats.!?

Considering that children’s rights must be approached in a holistic manner, that
is, that all rights are interrelated and conditioned, animal welfare indirectly
affects the exercise of practically all the rights contained in the Convention.
The indirect impact mechanism is primarily evident in the fact that animal
welfare affects the most important basic principle of the Convention - the right

8 Council of Europe: Biological safety - use of animals by humans, Council of Europe, Retrieved
on 04 September 2019, from http://www.coe.int/t/e/legal_affairs/legal_co-operation/
biological_safety_and_use_of_animals

9 «The FAO and other global organizations could proactively include animal welfare as a
basic element of their projects, integrated with, and contributing to, other goals such as food
safety and security, human and animal health, environmental sustainability, worker safety,
rural development, gender equality, and social justice.» Food and Agriculture Organization
of the United Nations (FAO). Capacity building to implement good animal welfare practices:
Report of the FAO Expert Meeting, p. xvii, (2009)

10 Companion animals are kept within the household, primarily for socializing, and have
a social and emotional role. Utility animals are farm animals (sometimes they can also be
wild animals in captivity, such as elephants in some countries of Asia), which are primarily
held for commercial purposes: for food production (pigs, cattle, sheep, poultry, etc.), for
conducting experiments (mice, rats, various primates, etc), as working animals (e.g. horses,
donkeys, elephants, rescue and search dogs, etc.) and for sports (race horses, greyhounds
etc.). There are significant overlaps between utility animals and companion animals. Animals
used for therapeutic purposes (e.g. in children’s hospitals) are primarily utility animals,
but their utility is reflected precisely in the socializing and emotional support they provide
(Burazerovi¢, 2017).
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to life, survival, and development, without which no children’s right could be
fully enjoyed.

Animal welfare directly affects the exercise of different children’s rights listed in
the Convention: the right to life, survival and development (Article 6); the right
to the enjoyment of the highest attainable standard of health (Article 24); the
right to food (Articles 27 and 24); the right to hygiene (Article 24); the right to
protection against all forms of violence (Articles 19, 24(3), 28(2)), 37(a) and 32-
36); the right to physical and psychological recovery of victims (Article 39); the
rights related to the aims of education (Article 29); the right to leisure and play
(Article 31); and the right to a healthy environment. Animals have significant
positive effects within child justice systems, by being included in child offender
treatment, supporting children victims of crime and even “assisting” in court
sessions in which children are offenders, victims or witnesses. Positive effects
are also well noted in treatment of children with disabilities through the use of
animals to help these children and provide emotional support, which contributes
to improving their health and development. Positive effects on emotional and
social development through contact with animals can be particularly significant
and prominent in state care and penitentiary institutions where children stay
for long periods and lack emotional connection.

3. The child’s health and animal welfare

Every individual has the right to enjoy the highest available standard of physi-
cal and mental health is the guarantee contained in the International Covenant
on Economic, Social and Cultural Rights (Article 12). This particularly refers
to reducing infectious and other diseases leading to higher mortality rates of
people, especially children - through prevention and curative care. According
to the definition of the WHO, “health is a State of complete physical, mental and
social well-being.” (WHO, 2014: 1). The child is entitled to the highest possible
standard of health and health care. The CRC requests special attention of the
States parties to prevention, health education and reduction of infant and child
mortality rates.

Due to the inadequate keeping of animals and the poor state of their welfare,
populations of abandoned animals and wildlife trade have been recognized as
some of the major causes of public health problems. Improved animal health
concurrently reduces the risk to human health, especially in developing econo-
mies (FAO, 2009: xvii).!* On the other hand, positive interaction with animals

11 FAO: Capacity building to implement good animal welfare practices: Report of the FAO
Expert Meeting (2009: xvii), https://ec.europa.eu/food/sites/food/files/animals/docs/
aw_arch_report_09-102008_rome_en.pdf
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contributes to improved human health. Presence of a pet has helped the recovery
of many patients and reduced the use of medications (Havey, Vlasses, Vlasses,
Ludwig-Beymer, Hackbarth, 2014: 366). A companion dog or cat contributes to
a better mood of the elderly, while having a pet in the family positively influ-
ences the development of the personality of children and young people (World
Society for the Protection of Animals/WSPA, 2007: 7).1? The presence of a pet
helps with emotional recovery and stability of people with emotional disorders
(Matchock, 2015: 388).

It is possible to identify numerous aspects of relatedness between the child’s
rights to health and animal welfare, butlet’s look into transmission of infectious
diseases (zoonoses) that are common to certain animal species and humans and
into production of healthy and safe food of animal origin.

When people and animals share a living space, they are very often susceptible
to common diseases - zoonoses. About 60% of the infectious diseases of humans
originate from animals (RSPCA, 2010: 6)'3, while according to the WHO infor-
mation, some 75% of the new infectious diseases that have appeared over the
past 10 years and that can be transmitted to humans, are caused by pathogens
originating from animals or animal origin products'. Some of these diseases
have long been known, such as rabies, while others have recently emerged, such
as bovine spongiform encephalopathy, more commonly known as “mad cow
disease” (Appleby, 2003: 150). Bird flu has caused the deaths of hundreds of
people and millions of animals. In each of these cases, better protection and care
provided to animals significantly reduce the risk of infectious diseases in both
animals and humans®®. Good public health largely depends on the prevention of
infectious diseases and zoonoses, which can be achieved by proper animal care.®

12 World Society for the Protection of Animals (WSPA). Animal welfare matters - the case for
a Universal Declaration on Animal Welfare. (2007) Retrieved 04 September 2019 from https://
www.worldanimalprotection.ca/sites/default/files/ca_-_en_files/case_for_a_udaw_tcm22-
8305.pdf

13 Royal Society for Prevention of Cruelty to Animals (RSPCA). Animals and people, 2010
14 World Health Organization: Neglected zoonotic diseases. Retrieved 04 September 2019
from https://www.who.int/neglected_diseases/diseases/zoonoses/en/

15 World Society for the Protection of Animals. Animal welfare matters- the case for a Universal
Declaration on Animal Welfare. (2007). Retrieved 04 September 2019 from https://www.
worldanimalprotection.ca/sites/default/files/ca_-_en_files/case_for_a_udaw_tcm22-8305.pdf

16 Compassion in World Farming and World Society for Protection of Animals. Zoonotic
diseases, human health and animal welfare. (2013). Retrieved 04 September 2019 from https://
www.ciwf.org.uk/media/3756123/Zoonotic-diseases-human-health-and-farm-animal-
welfare-16-page-report.pdf
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Healthy, safe and good quality food depends on animal breeding, veterinary care,
and animal feed. Meat, milk, and eggs produced in systems that meet animal
welfare standards ensure high quality and safety of food products. A balanced
diet of dairy animals contributes to maintaining the nutritional value of milk,
while careful treatment of animals before and during slaughtering contributes
to preventing a decrease in meat quality. Recognizing the importance of animal
welfare for the quality and safety of food of animal origin, consumers set high
animal welfare requirements before food manufacturers. Manufacturers in
countries that want to export cannot ignore consumers’ concerns about food
safety in importing countries if they want to maintain their economic prosperity
and trade. Appropriate food labeling is another requirement of consumers who
want to be better informed about the specific production process of the products
they buy, especially about the welfare of the animals from which the particular
product originates (OIE, 2004: 95)."7

In the last fifty years, meat production and consumption in emerging economies
hasrisen drastically, and estimates say that today these countries produce more
than half of the world’s meat production®. Such massive increases in production
involve the use of different production systems in both small-scale produc-
tion and large-scale industrial production used by developed industrialized
countries. Demand for products of animal origin continues to grow, resulting
in numerous ethical and sustainability issues, environmental problems and
growing concern about animal welfare. As noted by the European Commission,
“A relative majority of Europeans understand animal welfare to refer to “the
duty to respect all animals” and secondly to ‘concern the way farmer animals are
treated, providing them with a better quality of life’. More than nine in ten EU
citizens believe it is important to protect the welfare of farmed animals (94%).
Europeans believe the welfare of farmed animals should be better protected
than it is now (82%) and similarly for companion animals (74%)” (European
Commission, 2016: 4).

Caring for animal welfare is a key factor in the production of safe and good qua-
lity food. Food poisoning is a major problem for most countries. Animal products
are a major source of these infections, which are caused by the way of treating

17 World Organization for Animal Health (OIE): Proceedings of the Global conference on
animal welfare: and OIE initiative, Paris 23-25 February 2004, Office for Official Publications
of the European Communities, Luxembourg (2004), https://www.oie.int/fileadmin/Home/
eng/Conferences_Events/docs/pdf/proceedings.pdf

18 Food and Agriculture Organisation of the United Nations (FAO). World agriculture:
towards 2015/2030: a FAO perspective. (2003). Retrieved 04 September 2019, from http://
www.fao.org/3/a-y4252e.pdf
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animals - the methods of breeding, transport and slaughtering'®. The main path
of E.coli infection to the human body is meat contamination with animal feces,
which occurs as a result of keeping cattle in conditions of overpopulation. Simi-
larly, Salmonella infection that is transferred from poultry and eggs to humans
is associated with poor animal breeding practices, such as forced molting (the
process of starving poultry in order to cause continuous egg production). This
practice, which is illegal in some countries, negatively affects the welfare of
these birds and endangers their immune system to the extent that their eggs
can pose a serious risk to public health (WSPA, 2007: 7)%.

4. Right of the child to protection from violence

Even though general research into the correlation between the rights of the child
and animal welfare does not show significant results, itis becoming increasingly
evident; the last decades have witnessed intensified scientific research on the
connection of violence against animals and interpersonal violence. Although
most of the research is of a recent date, the phenomenon of violence against
animals and its connection to interpersonal violence have been found in litera-
ture for a much longer period. Even English philosopher John Locke said in the
early 18 century that “the custom of tormenting and killing of beasts will, by
degrees, harden [their] minds even towards men” (Lock, 1705, cited in: Ascione,
Arkow, 1999: 197).2! In the 1960s, anthropologist Margaret Mead noted that
aggressive behavior of children against animals can be an indicator of antisocial
and violent behavior in adulthood (Becker, French, 2004: 399). Her work marked
the beginning of a more intense study of the connection phenomenon between
violence against animals and interpersonal violence. According to Becker and
French, all previous research can be grouped in four main interrelated fields:
(1) Animal abuse as an indicator of domestic violence; (2) Animal abuse as an
indicator of child abuse; (3) Animal abuse by children who later show aggressi-
ve and deviant behavior; and (4) The therapeutic potential of animals in child
development and within rehabilitation (Becker, French, 2004: 401). The results
of some of the research on these issues are summarized below.

19 World Society for the Protection of Animals. Animal welfare matters- the case for a Universal
Declaration on Animal Welfare. (2007). Retrieved 04 September 2019, from https://www.
worldanimalprotection.ca/sites/default/files/ca_-_en_files/case_for_a_udaw_tcm22-8305.pdf
20 World Society for the Protection of Animals (WSPA). Animal welfare matters- the case
for a Universal Declaration on Animal Welfare. (2007). Retrieved 04 September 2019, from
https://www.worldanimalprotection.ca/sites/default/files/ca_-_en_files/case_for_a_udaw_
tcm22-8305.pdf.

21 cited after: John Locke, Some Thoughts Concerning Education, 1705.
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4.1 Animal Abuse as an Indicator of Domestic Violence and Child Abuse

The research results obtained from interviewing women who sought help and
protection in cases of domestic violence have highlighted the obvious link betwe-
en violence between spouses and animal violence.?? These studies showed that
between 46.5% and 71% of respondents experienced their partner threatening,
injuring or killing a pet, of which between 25.5% and 57% of respondents repor-
ted that their pet was abused or killed by the partner. Professor Frank Ascione
and others compared the experiences of women from the battered women'’s
shelter and women who were not victims of domestic violence and found that
injuries or killings of animals by the partners were reported 11 times more in
the case of women from the shelter (54% vs. 5%) (Ascione, Weber, Thomposn,
Heath, Maruyama, Hayashi, 2007: 361). One in four women victims of violence
did not want to or delayed their leaving the house and the abuser because of
the fear that something would happen to the pet, while in 62% of cases children
were directly exposed to pet abuse (Ascione et al., 2007: 363). As the level of
domestic violence was growing, the reported cases of violence against animals
were becoming more serious. Thus, it has been found that violent men who
abuse the animal in their family use animal violence to establish control over
their victims much more than violent men who do not abuse animals (Simmons,
Lechmann, 2007: 1216-1217).

As is the case with the abusers who abuse pets to control women-victims, chil-
dren abusers threaten, hurt, or kill the animal, using it as a means of “covering
up” child abuse, getting consent, or directly threatening the child (Boat, 1999:
83-84). These circumstances may also affect the reduction in the number of
cases of violence reported to competent state authorities.

22 Alotofarticles have been written on this topic. See, for example: Ascione, F. R. (1998).
Battered women'’s reports of their partners’ and their children’s cruelty to animals. Journal
of Emotional Abuse. 1. 119-133; Carlisle-Frank, P., Frank, ]. M., Nielsen, L. (2004). Selective
battering of the family pet. Anthrozoos. 17. 26-41; Faver, C.A., Strand, E.B. (2003). Domestic
violence and animal cruelty. Journal of Social Work Education. 39 (2). 237-253; Flynn, C. P.
(2008). Why family professionals can no longer ignore violence toward animals. Family
Relations.49.87-95; Flynn, C.P. (2011). Examining the links between animal abuse and human
violence. Crime, Law and Social Change. 55(5).453-468; DeGrue, S., DiLillo, D. (2009). Is animal
cruelty a “red flag” for family violence? Investigating co-occurring violence toward children,
partners and pets. Journal of Interpersonal Violence. 24(6). 1036-1056; McPhedran, S. (2009).
Animal abuse, family violence and child wellbeing: A review. Journal of Family Violence. 24(1).
41-52; Febres, ]., Brasfeld, H., Shorey, R., ElImquist, ]J., Ninneman, A., Schonbrun, Y., Temple,
J., Recupero, P. Stuart, G. (2014). Adulthood animal abuse among men arrested for domestic
violence. Violence against women. 20(9). 1059-1077.
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4.2 Animal Abuse by Children

Exposing children and adolescents to animal abuse can make them insensitive
to violence, and children’s aggressive behavior toward animals can be an early
diagnostic indicator of future behavioral disorders. Research on the phenomenon
of animal abuse by children and adolescents suggests that animal abuse can, in
fact, be a form of “testing” human-oriented violence, therefore it must be trea-
ted as a serious disorder. Such violent forms of behavior must never be ignored
and overlooked, as they can escalate in scope and intensity (Kellert, Felthous,
1985: 1127). Merc-Perez and associates conclude that compared to non-violent
convicts, violent convicts committed significantly more acts of pet abuse when
they were children (Merc-Perez, Heide, Silverman, 2001: 570).

The roots of cruel behavior of children and adolescents towards animals can be
sought in the environment in which children live and grow up. Thus, the rese-
arch results of animal abuse by children who are exposed to domestic violence
or who are abused themselves provide additional explanations and etiological
connections between different types of domestic violence. One study (Baldry,
2003: 272-275) reports that young people who abuse animals are more expo-
sed as eyewitnesses to animal violence committed by their peers or parents
and that they are generally more exposed to violence committed by their pa-
rents than their peers who are not aggressive towards animals. Thomson and
Gullone found that long-standing witnessing and watching of animal abuse in
the family or friend circle is significantly associated with an increased level of
animal abuse among adolescents, with the frequency of these events also being a
significant factor affecting the violent behavior of adolescents towards animals
(Thomspon, Gullone, 2006: 236). Animal abuse is significantly correlated with
direct presence during acts of animal abuse within the family or friend circle,
where 67.6% of animal abusers were eyewitnesses of abuse, as opposed to 19.4%
of respondents who were not (DeGrue, DiLillo, 2009: 1049). Such findings indi-
cate that social learning can play an important role in animal abuse, especially
if such patterns of behavior are taken over when a child is observing persons
who are important in the child’s life.

4.3 Therapeutic potential of animals and the
effects on the rights of the child

People are social and emotional beings with a pronounced need for communica-
tion with others. Animals that socially interact, such as dogs and cats, provide
their owners with a strong sense of friendship (Sable, 1995:335). Their loyal
behavior, affection, and playfulness can be especially important for the percep-
tual, cognitive, social and emotional development of the child (Melson, 2003:
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33-36) as a form of emotional support for children who are in any way isolated
from their natural environment or placed in appropriate institutions (Lowe,
2011: 34). The right of the child to psychological and social development has
been raised to the level of the principle of the Convention (Article 6), given its
fundamental importance for the exercise of all other rights of the child. At the
same time, Article 39 of the Convention obliges the State to provide appropriate
physical and psychological recovery and social reintegration of children who
are victims of torture, neglect, exploitation or abuse.

Studies of the relationship between people and animals, particularly the effects
companion animals can have on human health, social and psychological deve-
lopment, have been particularly present in recent years. Research has shown
that socializing with animals helps children develop their personality and stren-
gthens them when it comes to negative life experiences and challenges they
may face (Gilligan, 2000: 43; Dietz, Davis, Pennings, 2012: 678-679). Interaction
of children with pets helps children to develop their social skills or empathy
towards other living beings. The social effects of keeping companion animals
can also be important: by keeping company and contributing to building social
relationships between people. Caring for a pet gives the child the ability to
be responsible for another living being, and in turn, receive the warmth and
attention it has been previously deprived of. Today, animals are largely used
to improve the lives of sick and disabled children by providing both tangible
physical assistance and emotional support (KrSkova, Talarovicova, Olexova,
2010; Walters Esteves, Stokes, 2008; Goddard, 2015).

5. Conclusions

It is of broader social importance to recognize the interdependence of animal
welfare and the rights of the child as proclaimed in the Convention on the Rights
of the Child (CRC) as a legally binding international Treaty, and understand the
mechanism by which treating animals is reflected on the welfare of the child
and the exercise of children’s rights. The attitude of the individual, society and
the state towards animals should also be seen as one of the ways of contributing
to economic development, social well-being, and environmental protection.

Whether used for obtaining food, for research or therapeutic purposes, or as
companions, animals are an integral and inseparable part of people’s lives; thus,
the achievement of a good state of animal welfare can be crucial for millions of
people across the globe as contact with animals has a beneficial impact on their
physical and mental health, economic and social status, education or security.
The full exercise and implementation of the rights of the child, especially in
developing countries, is directly aided by improvements in animal welfare,
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conditioning the survival and well-being of millions of people and their families
around the world.

Thus, animal welfare positively affects the achievement of most of the Sustaina-
ble Development Goals?® that directly or indirectly relate to the rights of the child,
such as: no poverty (goal 1), zero hunger and ensuring food safety and promoting
sustainable agriculture (goal 2), ensuring healthy lives and promoting the well-
being for all (goal 3), gender equality and empowering women and girls (goal
5) and ensuring responsible production and consumption (goal 12). Sustainable
agriculture and animal husbandry practices and the use of products originating
from healthy and productive animals with good state of animal welfare can
significantly contribute to meeting these goals. Animal welfare can help secure
the livelihoods of people around the world in managing emergencies, as well as
in the fight against poverty or the implementation of the sustainable agricul-
ture principle. At the same time, recognizing the correlation between animal
abuse and interpersonal violence will contribute to attaining the Sustainable
Development Goal relating to the promotion of peaceful and inclusive societies
for sustainable development (goal 16) (United Nations, 2015).

Considering the arguments presented in this paper, it is realistic to expect that
these two fields (children’s rights and animal welfare) will meet in times ahead
of us. In order to achieve this as soon as possible, it is necessary to recognize
that connection in international documents relevant for the rights of the child,
as well as to accelerate the process of improving the welfare of animals at the
global level. At the national level, it is important to supplement existing laws
with respective provisions on animal welfare and to recognize the correlation
between children’s rights and animal welfare in the future. Acceleration and
quality of the process of recognizing the connection between children’s rights
and animal welfare can be significantly improved by scientific research in this
field. Guided by the principle that the goal can be achieved only ifa phenomenon
and challenge is approached comprehensively - from all sides, we hope that this
paper can also present a modest contribution to this process.

There remains an open question as to the reasons for the lack of consideration
of animal welfare through the dimension of human rights, that is, the right of
the child. Could the answer be discerned in the barriers existing between soci-
al sciences that primarily focus on the rights of the child and natural sciences
concerned with animal welfare? The discovery of the reasons that hindered the
identification of the connection between the rights of the child and the welfare

23 UN Resolution A/RES/70/1, adopted by the General Assembly on 25 September 2015:
Transforming our world: the 2030 Agenda for Sustainable Development; available at https://
www.un.org/ga/search/view_doc.asp?symbol=A/RES/70/1&Lang=E (accessed on 4.11.2019)
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of animals was as interesting as the search for the link that is the subject matter
of this paper. We feel that we may find them if we dare to cross the lines drawn
between different fields, that is, natural and social sciences.

In order to recognize the interconnectedness of the living world and the sensi-
bility of animals which we are so dependent on, the CRC Committee should be
encouraged to recognize the value of welfare of animals to the exercise of the
rights of the child by taking steps in the course of the review of the process of
the Treaty’s implementation, recommending the States parties to undertake all
measures to protect all life, including to enable animal welfare for the ultimate
benefit of the child.
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H. Byukosuh lllaxoBuh, E. Bypaseposuh | cTp. 185-204

/Ip Heeena Byukoeuh Lllaxosuh,

Ipogpecop IIpasHoe pakysamema YHUOH, y neH3uju

Eneup Bypa3seposuh,

Macmep npasHuk,

Jupekmop ORCA -OpzaHu3zayuje 3a nowmosarse u 6puzy o xcusomursama, beoepad

IIPABA JIETETA H /IOBPOBHT *KHBOTHHHA

Pe3ume

Y ceemay za06aqHux OpywmeeHUX U €KOHOMCKUX NPOMeHd, U NPOMeHd Yy
JCUBOMHOj cpeduHu, jassba ce pacmyha nompeba 3a hpowuperbem pasymesarsa
u npumeHe KoHseHyuje o npasuma demema u Ha 061acmu Kakee cy: KAUMAmMcKe
npomeHe, ynompe6a 06H08./6UBUX U380PA eHepauje, BUOUHNICUFEePUHS, 2eHeMUYKA
ucmpaxcuearba, ynompeba u ymuyaja UH@OpMayuoHUx U KOMYHUKAYUjCKUX
mexHoJ102uja, u dpyzo. Aymopu ogoe pada npyxcajy apaymenme da je do6pobum
HCUBOMUHKA MAKAB MEXAHU3AM KOju dupeKmHo 06e36ehyje ocmeapusarse 6pojHUX
deyjux npasa Kao wmo cy npago Ha: ¥}us8om, ONCMAHAK U pa3eoj (41aH 6); 30passve
(unaH 24); xpany (un. 27 u 24); xueujeHy (ua. 27 u 24); 3awmumy od ceux sudosa
Hacusea (ua. 19 u 31); onopasak scpmeu (uaaH 39), yuswese obpazosarsa (aaH
29); cn10600H0 8peme u uzpy (uaaH 31), u 30pasy xueomHy cpeduHy. Aymopu
objawrbasajy mehycobHy nogesaHocm U npydcajy AumepamypHu npezaed Ha
meMy Kako obeszbehusarbe 006poe cmarba dob6pobuMu HUBOMUKA ymu4ve Ha
ocmeapuearse, 3a 08y c8pxy 00abpaHux, deyjux npasa Ha: 30passvbe u 3aumumy
00 c8ux 8ud08a Hacusba. YHanpehero 30passve u do6po6um Hcueomursa OUpeKmHo
CMaryjy pusuk no Jbydcko 30passee Kpo3 npou3sodry 30pase U Kea/umemHe
XpaHe U cMmarbery 8eposamHohe 3a npeHoc 3apasHux 60/1ecmu 3djedHUYKUX 3a
odpehene scusomorscke epcme u svyde. Cee sehu 6poj HayyHUX dokasza 2080pu y
npu/ioz nocmojarby ge3e uamehy HACU/bA NPeMAd HUBOMUHAMA U HACU/bA Mehy
/ByouMa. 3410Cmasbarbe #}U8omMura Moxce bumu UHOUKAmMop Hacu/6a y nopoouyu
u 3/10cmassarba deye, UaU ako deyd 3/10CMas/bajy HHusomurbe, UHOUKAMOop
KacHujez azpecusHoe u degujaHmHoz noHawarsa. Ca dpyze cmpawe, Hcusomurse
uMajy 3HavajaH mepaneymcku homeHyuja/y npoyecy paszeoja demema u rezoge
pexabuaumayuje. C moeaa je 00 wupez dpyuwmeeHo2 3Ha4aja 8aicHO Npeno3Hamu
Mehyco6Hy 3a8UcHOCM Jo6po6UMU HUBOMUMA U de4jux npasa, jep, Kao wmo je
y 08oM pady dokasaHo, do6pobum xcueomurba QUPEKMHO NO3UMUBHO ymu4e Ha
dobpobum deye u ocmeapusarse HUX08UX NPASA.

KmyuHe peuu: npasa demema, do6pobum H#cugomursa, npaso Ha 30pas.sve, Npasgo
Ha 3awmumy 00 ceux 8udosa HAcCU./ba.
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Ap Aywuya Munadunosuh-Cmegpanosuh,” 10.5937/zrpfn0-23419
BawnpedHu npogpecop IpasHoz pakyamema,
Yuueepsumem y Huuy UDK: 343.8(73)
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+~MATEMATH30BAHKE” O//MEPABAHbA KA3HE: EPUKACAH
METO/ 3A YJEAJHAYABARE CY/ICKE KASHEHE
ITOJINTHKE HJIH HEYCITE/IH EKCIIEPUMEHT?"

Ancmpakm: OcHosHe KOHmMype 00Mepasarba KasHe Kakee daHAc NO3HAjeMo,
nocmassveHe cy y PpaHyyckom kpusuuHoM npasy 19. eeka, ysoherbem
cucmema pes1amugHo odpeleHUX KasHu U UHcmumyma oaaxkuasajyhux u
omedcasajyhux okosHocmu. Ogakas npucmyn 3a0picaH je do cagpemeHoz
doba, jep npedcmassba HeKy 8pcmy 6aaHCaA Uau Komnpomuca usmehy
pasauMumMux 3axmesa nocmas./beHuUX nped KpUSUYHO Npaso — npeo, 3axmesa
lex certa npoucmek102 U3 Ha¥e/1d 3AKOHUMOCMU KA0 0CHOBHO2 HAYe1d 08€
2paHe npasa, u dpy20, Haveaa uHdusudya.iuzayuje, Koje nodpazymesa da ce,
Ha 0cHOBY €/10600He cydujcKe oyeHe C8UX pe/1e8AHMHUX OKOJIHOCMU, KA3HA
npusiazohasa KOHKpemMHoOM CAy4ajy, 00 Ye2a 3a8UcU He CAMO 0CMBAPUBAH-E
cneyujasiHe npegeHyuje, seh nocpedHo ocmeapusarbe U dpyaux Yyubesd
Kaxcreasarba. Mehymum, cucmem peaamugHo o0peheHux KazHu yecmo 6usa
ocmeapeH Kpo3 npuau4yHo Wupoke Ka3HeHe OKeupe y N0ce6HOM desty, Wmo
Modice da dosede do HeyjedHayeHe kKa3HeHe noaumuke cydosa. HecamugHe
nocseduye oge nojage HUCy 6e3as/eHe U M0o2y bumu daieKocexcHe, NOWmo
OHMa, y KpajreeM, UMa kanayumem 0d yMareu nogeperse 2pahaua y npasHu
nopedak u npaeocydHu cucmem. [lompe6a 3a pewasarbem npobiema
ducnapumema y Kadxcrasary HaeeJa je nojeduHe dpoicase da u3nas
nompasice y m3e. HyMepu4KuM npasuaumMa 3a 00Mepasarse KasHe, y Kojuma
osaxkwasajyhe u omescasajyhe okoaHocmu HUCy npenyuimeHe cydckoj oyeHu,
eeh cy yHanped oyerbeHe hpunucusarem odpeheHux 6pojuarux epedHocmu,
yujum ce 36pajarbem do1azu 0o 8pcme U 8UCUHE Ka3He Kojy mpeba uspehu y

" dusica@prafak.ni.ac.rs

" Paj npejcTaB/ba pe3ysiTaT UCTPa)KMBaa Ha MPOjeKTy ,YckiaahuBamwe npasa Cp6uje
ca npaBoM EBporncke yHuje", koju ¢uHaHcupa [IpaBHu pakyateT y Huiy, y nepuoay on
2013. go 2020. roguHe. Paj je npeacTaB/beH Ha MehyHapoAHOM HaydyHOM ckyny ,IlpaBo
U MYJTHAUCUUIIMHAPHOCT, oAapxkaHoM 12. u 13. anpusa 2019. rogune, Ha [IpaBHOM
dakynretryy Humy.
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KOHKpemHoM cay4ajy. 08akeo ,Mamemamu308aHo” 00Mepasarse npau nym
Jje npumersero y CA/], ocamdecemux 2o0uHa hpouiz102 8eka, u 0o HedasgHuUX
peopmu y makedoHCKOM npasy Huje uma.o caedberuka. Kako je oHo
HOPMAMUBHO Y06/AUYEHO Y HA3HAYEeHUM NPA8UMd, KAKO (YHKYUOHUWLE Y
npakcu u Koje cy nocsaeduye re208e npuMeHe, npedcmas./bajy YyeHmpasiHe
meme ucmpaxcuearsay 080M pady.

KmyuHe peuu: odmepasarbe KasHe, yjeOHauasdarbe cCyoCcKe Ka3HeHe
noaumuke, Kpusu4Ho 3akoHodascmeo CA/], kpusu4Ho 3aKkoH0O0a8CcMaeo
MaxkedoHuje.

1. YBoaHe HallOMeHe

[Ipouec ogMepaBamwa KasHe IpejCTaB/ba KPyHY LeJOKYIHOT paja cyna
U UCTOBPEMEHO TeXXaK 3aJlaTakK, HeKaJja KOMIIJIEKCHU]U 0/ JO0Ka3uBakba
YU eHUIa, TpaBHe KBasupuKalluje Uad yTBphuBawa KpuBHLe. UcToBpeMeHO,
MO3Ke Cce KOHCTATOBATH [la je OH U HajU3JI0KeHUjU aHAJU3U U KPUTULH, U TO
He caMO CTpy4He, Beh BeoMa 4ecTo U JlaludKe jaBHOCTH, yIIpaBo 360r Tora
LITO Cy OKO Ka3He MaHU}ECTHO UCIIpelJieTaHU /10 CYIPOTHOCTH Pa3JIUYUTH
HWHTepecHU cybjekaTa I0Be3aHUX U3BpIIEHEM JleJia — )KPTBe U APYLITBa, ca je/iHe,
Y YYMHUOLA, ca Apyre cTpaHe. [I[poHana)kemwe ajleKBaTHe Ka3He M0 BPCTU U
MepH oTyja Tpeba [ia 33[,0B0/bM KPUMHUHAJIHO-NIOJIMTHYKE 3aXTeBe Cy36ujarma
Y clipeyaBaba KPUMHUHAJINUTETA, aJIU U 3aXTeBe NPOUCTEKJIe U3 TapAHTOBAHUX
NpaBa yYMHUOLA, U TUME JIONPUHECE jOlI jeJJHOM, Ha MPBH NOIJIe/, HE TaKO
BU/IJbUBOM LIUJbY, yTEMe/bHBaY IETUTUMHOCTU YUTABOT KPUBUYHOT NpaBa U
yCIOCTaBJ/baky NOBepewa rpahaHa y npaBocygHU cucTeM. HaBesieHU pa3Jio3u
roBope y MpUJOr TOMe Jla je BeoMa BaKaH HAayMH Ha KOjU je HOPMATHUBHO
YCTPOjeH CUCTEM OJilMepaBatba Ka3He, jep o Tora 3aBHCH Jia JU he U y K0joj
MepU HaBeJileHO Mohu J1a 6y/ie OCTBapeHO.

HcTopujcKU MoCMaTpaHo, peIOBHO 0/iIMepPaBakhe Ka3He je MPOIILJIO0 Pa3JIninuTe
¢dase, a KOpeHHU OHOTa UITO GUCMO MOTJIY Jla HA30BEMO CAaBPEMEHUM ypehemeM
cexy o ¢ppaHiyckor npasa 19. Beka, y kojeM je KadHeHUM 3aKOHUKOM U3
1810. rogune (Code penal nnu Code Napoleon) u3BpllieH paBU 3a0KPET y
perysucamy, 360T yBoh)era CUcTeMa peslaTUBHO o/ipe)eHUX Ka3HU U UHCTUTYTa
osakmaBajyhux u otexxaBajyhux okosrHocTu.! OBakaB IPUCTY 3a/ipKaH je 70
caBpeMeHOr 71063, ynpaBo 360r TOra LITO yClellHuje of ApyTux 6ajaHcupa
n3Mehy pas/iIMUMTHUX 3axTeBa 0 KojuMa je Beh 6us0 peuu. MehyTum, To

1 /JleTa/pbHa aHa/IM3a UCTOPHUjCKOT pa3Boja UHCTUTYTa y MusaauHosuh-CredpanoBuh,
2012: 91 u Hagabe.
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,yCIEIIHUje o Apyrux’ He 3HA4YH U ,,alICOJTYTHO YCIEIHO”, MOUITO CUCTEM
peJsiaTUBHO o/ipeheHNX Ka3HU YeCTO OMBa OCTBApeH KPO3 MPUJIUYHO HIUPOKE
Ka3HEeHe OKBUPE Y IOCEGHOM JIey, a TO Y KOMOGHUHAIUjU ca OTBOPEHUM JINCTaMa
yHamnpeJ, HeBpeJJHOBAHUX PeJIeBAHTHUX OKOJIHOCTU MOXe Jia J0BeJie 0
HeyjeJlHaUeHe Ka3HEeHe MOJINTHKe cyZoBa. [loTpe6a 3a penraBameM pobdaeMa
JIMCTIapUTeTa HaBeJia je Ioje/IMHe JpKaBe Jia 0CMUCJIE T3B. HyMepHUUiKa NpaBuJia
3a o/jMepaBame Ka3He, y KOjuMa oJlakiaBajyhe u otexaBajyhe okoJIHOCTH
BHUIIle HUCY NTpenyLITeHe CJI060AHOj CYy/IUjCcKOj olleHH, Beh cy yHanpes oliemeHe
NpUIHCHBaWkeM oA peheHnX 6pojuaHuX BpeJHOCTH, YUjUM ce 30pajarbeM [10/1a3u
Jl0 BPCTe U BHUCHHE Ka3He Kojy Tpe6a uspehu y KOHKpeTHOM cjay4ajy. OBakBo
,MaTeMaTH30BaHO” 0/iMepaBake GUJIO je JOHEJaBHO KapaKTEPUCTUYHO CaMO
3a CA/], cBe 0K HUje 06UJI0 HEKY BPCTY KOMHje Y KPUBUYHOM 3aKOHO/IaBCTBY
Maxkeponuje. Kako oHO u3r/iesia, Kako GyHKIMOHHIIIE Y TPAKCH U 1a JiK ,nioraha”
npo6JieM JUCIIAPUTETA, IPEICTAB/bajy OKOCHHUIIE H3JIaramba Koje CIeliu.

2. AMepH4YKO YIIyTCTBO 3a 0MepaBame Ka3He
(Sentencing Guidelines Manual)

OfxMepaBame Ka3He je 10 CpeJjiHe 0caM/JieCeTUX rofMHa npoior Beka y CA/Jl
6UJI0 HeZJOBOJbHO PETYJIMCAHO, Te CY YCJIe/, HEITOCTOjakha jaCHUX U MPEeLU3HUX
KpUTepUjyMa OAJIyKe 0 Ka3HU O6UJle NpeBHUlle NpenyllTeHe cJ1060HOj OLleH!
CyJia, y3 HallOMeHY /la YeCTO HUCY GUJIe HU JJ0BOJbHO 06passiokKeHe, a ce CTUILA0
YTHUCAK /1a Cy 3aCHOBAHE Npe Ha HEKMM UHTYUTHUBHUM ocehajuMa 0 IpUuMepeHoj
Ka3HU, HEro Ha paljMoHaJHUM pa3Ji03uMa OAJI0)KHUM KOHTpoJ1u. [I[puxBaTame
KOHLleN'Ta pecolyjaarsalyje yaMHUoLa U HeoapeheHUX ocyja Kao MeTo/a
3a KEeroBO OCTBAapHBak€ joll je BUIle NPOoAY6/pUBAJIO KPU3Y OJlMepaBama,
yMamwyjyhH 3Ha4aj (MOHAKO CHOPHUX) CYACKUX OJJIyKa U KOHLleHTpulyhu
npeBullle MOhH y KOMUCHjaMa 3a YCJIOBHU OTIIYCT, KOje Cy YeCTO peAyKoBaJie
Ka3HY JI0 HepUXBaT/bUBUX pa3Mepa.’ [0TOBO /1a He Tpe6a HAIJIallaBaTH Jia je
HeyjeHaYeHOCT Ka3HeHe NOJUTHKeE, CaMO JIOTHYHA KOHCeKBEHI[a TpeOYeHUX
npo6JieMa, ¥ TO aJlapMaHTHO pacpoCTpameHa, Kako je J0Ka3aHo y leceTUHaAMa
eMIUpUjckux ctyauja.®> U3 HaBemeHux passiora je 1984. roauHe JOHET
3akoH o pebopMu oMepaBama (Sentencing Reform Act) Koju je npeiBUIEO
ocHuBamwe Komucuje 3a ogMepaBawe kasHe (United States Sentencing Commi-
ssion), 1oceOHOT HE3aBUCHOT TeJla y OKBUPHMa CYy/ICKe BJIACTH, Ca 3aJaTKOM /ia
npeucnuTa nocrojehy npakcy v ¢opmyJiviie ersakTHa HyMeprUuKa IpaBua.
3aKoH je yonmTeHO Tpacupao paj Komucuje, noctaB/bameM yNyTCTBa

2 JletaspHuje o oBUM npobseMruMa y Robinson, 1997: 2 v naaske.

3 Buue y Robinson, 1997: 6 unu y Kempf-Leonard, Sample, 2001: 115, rae je HaBeeHO
YyeTp/leceTak TAKBUX UCTPAXKUBakba.
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Zla ce popMupajy KaTeropyje KpUBUYHUX JieJla U KaTeropuje KpuMHUHaJIHe
HPOLLJIOCTH YYUHUIIALA, KAKO OU Ce bUXOBUM YKPIITaHeM JIOLLIO /10 KA3HEHOT
pacnoHay KojeM ce U3pHude Ka3Ha. I3pu4uTO je MponucaHo NOCTaB/bakbe YCKUX
OKBH A, IPU Y€MY MUHUMYM He cMe Tpehu BUllle 0J] /IBajieceT MeT MpolieHaTa
MaKCHMyMa Ka3He, UJIM Pa3JIMKy Of] IIeCT MeCely Y 0JJHOCY Ha MaKCUMYyM 3a
Ka3Hy 3aTBOpa.

KomMmucuja je Ha 0CHOBY CBOjUX oBJiamhea NoJBpIvia CTaATUCTUYKOj aHAJIHU3U
Bule oz 40.000 npecyaa, Kao ¥ BEJIUKU 6POj 0JI7IyKa O yCJIOBHOM OTIYCTY, Aa
OU [ocJie BUILETOJUIIbeT IPOyYaBama, CAUMHU/IA YIYTCTBO 32 OZlMepaBabe
KasHe (Sentencing Guidelines Manual), Koje je cTynuJio Ha CHary Hopemb6pa
1987. ropune.* [loueTak npuMeHe Yy TCTBa 06€JIEKHO je OTIOP CYAH]a, jep je
yUYUHeH NOTIYHU 3a0KpeT Yy MPaBHOM Pe30HOBawy — 0/ CJ1060/jHe OlLleHe /10
Tapuduparma Ka3He ca MUHUMAaJHUM O/[CTyTIakbuMa. MHore cyjuje cy Yy TCTBO
nporjacuje MexaHu4KuM, apOUTpapHUM U 6€KMBOTHHUM aKTOM, KOjU rapaHTyje
jeAHaKOCT caMo y GopMaJIHOM, aJIk He Uy CYIITUHCKOM CMUCJTY. Y BUllle HABpaTa
IIOKPeTaHO je U NUTawbe HherosBe yCTaBHOCTH, Ma/Zia je Y OBOM KOHTEKCTY
Haj3HavyajHUju cay4vaj Booker, o[ Kojer je Yy TCTBO U3ry6uJI0 06aBe3Hy CHary.’
Be3 063rpa Ha BeroB KOHCY/ITaTUBHU 3Hauaj, NpaKca okasyje jarace cyiuje
Y ZlaJbe MPUAPKaBajy, Kako norabha 1u/beBe pajy KOjUX je U IPOjeKTOBAHO, T
Cy mpoluec ogMepaBatkba HakoH 2005. roarHe nojeJUHU ayTOPU CJAUKOBUTO
03HAYMWJIU Kao ,Bapujanuje Ha TeMy YnyTcTBa” (Gertner, 2016: 165). Camo
YnyTcTBO IpeAcTaB/ba BeOMa 06MMaH aKT O/, IPEKO NeT CTOTUHA CTPaHa, ITO
oHeMoryhaBa fieTa/bHO IPUKa3UBalbe, TAKO Jla he HapeHO U3Jarame BUIlle
OUTH YyCMepeHO Ha OTKPUBake yXa U MPUHIMIA HA KOjUMa je MOCTaBJ/beHO.°

2.1. Odpehusarse medxcuHe Kpusu4Hoz de1a

YnyTCcTBO ce yBeK NpUMewyje 1o nponucaHoM pegocuaeny (Yeox, §1B1.1).
Cyn Hajmpe Ha OCHOBY NpaBHe KBaJUdUKalHje MPoHaJa3u KPUBHUYHO J€JI0
y Apyrom norsiaBsy (Offense Conduct), Trie je U3BpILIEHO rpajiuiparbe TeXKUHE.
KpuBuuHa Jles1a cy cucTeMaTU30BaHa peMa 06jeKTy 3alllTUTE, IPU YEMY je
3a CBa 3ajeJHUYKO TO IITO Cy 3aCTYIJbeHa ¥ T3B. OCHOBHOM HHUBOY TEXKHHE,
KOju HOoCH ofipeheHy HyMepUUKy BpeAHOCT. PasyMeBama pa/ly, 0CHOBHU HUBO
TeXUHe HUje MUHUMYM IponrcaHe Ka3He, Beh mpoceyHa Ka3Ha U3pHULlaHA 32

4 Tlomatak npeyseT ca cajta Komucuje https://www.ussc.gov/sites/default/files/pdf/
guidelines-manual/1987/manual-pdf/Chapter_1.pdf, npuctyn 11.02.2019. roguHe. Buure
o ToMe y Berman, 2005: 657.

5 TekcT ogusiyka mocTtynaH Ha cajTy Komucuje. [leTa/bHuju KoMeHTap cay4daja United States
v. Booker Busietu y Berman, 2005: 675 1 HajaJsbe.

6 YnyTcTBO canocje[bUM H3MeHaMa je 1oCTyIHO Ha https://www.ussc.gov/sites/default/
files/pdf/guidelines-manual/2018/GLMFull.pdf, npuctyn 11. 02. 2019. roauHe.
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JlaTo JeJsio, yTBpheHa CTaTUCTUYKUM UCTpakuBamweM. 07 OCHOBHOT HUBOA
TeXUHe CyJUja Moxe J1a OACTYIIH, YCJIe[ I0CTojamba opeheHUX OKOJIHOCTH,
KOje Cy yrJlaBHOM Ipelu3npaHe YIYTCTBOM, Jia 64 ce n3berja pasjiMiuTa
TyMadyewa y Cy/CKoj mpakcu. Kako ce oJBHWja MpBU KOpaK oJMepaBama
6uhe uaycTpoBaHO Ha IpUMepy MOjeJUHUX KPUBHUYHUX JleJla NMPOTHUB
>)KMBOTA U TeJIECHOT UHTEerpuTeTa. YOUCTBY NPBOT CTeNeHa UJX YOUCTBY ca
npe/yMulll/bajeM ofrosapa 43. HUBO TexxXHHe, 6e3 MOryhHOCTH O CTynama
HaHWxe (§2A1.1.). OBaj HUBO je pe3epBHCaH 32 HajTeKa KPUBUYHA JleJ1a U BOIU
V3pULay J0XKUBOTHOT 3aTBOPA UJIM CMPTHE Ka3He. YOUCTBO JIpyror CTelneHa
(§2A1.2.) je Ha 38. HUBOY, IpU YeMy MO3Ke Nnpehu y BUIIlYy KaTeropujy, ako je
M3BpIIEHO Ha [T0ce6HO 0/ BpaTaH, CypoB, bpyTaJsiaH UM NOHWKaBajyh HauuH,
LITO je leTa/bHO PEeryJIKUCaHo Y T3B. ycarjallaBakbUMa Ha OCHOBY eKCTPEMHOT
noHamama (§5K2.8). HeosbHOM y6ucTBY (§2A1.4.) ofroBapa 12. HUBO, aJIU aKO
je mpeny3eTo ca oapeheHuM cTeneHoM KpuBulie (reclessness) npesasu 'y 18.
KaTeropujy Te»KuHe, a aKo je 10 CMPTH JOLLJIO Ca OBUM CTelleHOM KPUBUIE U
[pY yIpaB/bathby BO3UJIOM, TEXKHHA Cce oAMXKe Ha 22. HUBO. TexxeM HanaAy Ha
TesiecHU MHTerpuTeT (§2A.2.2.) oaroBapa 0OCHOBHU HUBO 14, 0cUM y c/1y4ajy KajJja
je fiesio moipa3yMeBasio BUILE O/ MUHUMAJIHOT IJIAHUPAha, IITO BOAU YBehawby
3a 2 cTeneHa; Ka/Ja je ToOBpe/ia HacTaJla UcNa/beheM U3 BaTPeHOr opyja (3a 5
CTelNeHH); KaJia je HA APYTY HAYKH yIIOTPe6/bEHO BATPEHO OPYIKje UJIH APYTO
OMacHO CpeJiCTBO (3a 4 cTeneHa); KaZja ce yYMHUJIAL] Malllao 3a BATPEHO OpyKje
WJIM IPYT0 ONACHO CPE/ICTBO UJIH je lbiMa peTHo (3a 3 cTeneHa). [lope HauuHa
M3Bpllena, NapaMeTap 036UM/bHOCTH JieJia Ipe/CTaB/bajy 06UM U MpUPOAA
HaHeTUX MoBpeJa, ca Moryhum yBehamweM of 3 0 7 CTeNEHH, Y 3aBUCHOCTHU
o/ 06J1MKa NoBpe/ie. Yy TCTBO NIOCTaBJ/ba OrpaHHyetbe yBehaBamwa TeXXHHe Ha
OCHOBY HauMHa U3BPLIEHA U HACTAJUX IOCAeM1a 32 MaKcCuMaJsIHo 10 cTeneHwu.
KoHKpeTHO, TO 3Ha4u /ia ce U3 KaTeropuje 14, kojoj oaroBapajy Ka3He y paclioHy
ox 15 o 46 Mmeceny (CKynmHO MOCMATpPaHO U 6€3 YKPLITakha Ca KPUMUHAJIHOM
npoiusoinhy), fes10 y3 IOMeHyTe OKOJIHOCTH MOKe TpeballuTH y KaTeropujy 24
ca pacnoHoM oz 51 10 125 Mecenu (y3 ropwy HanoMeHy). MehyTuM, oBO HUCY
jeiiHE OKOJIHOCTHU KOje YTUUy Ha Te>KUHY, NOILTO je 3aKOHOAaBall IpeABUJe0
U ciesehe: ako je es10 YK/byUMBaJIO U 1aBJ/belbe, TyIlehe UM OKYIaj 1a ce
YAaBU UJM YIyLUW CYNPYXHUK, BAaHOpauHU APYT UM NapTHep (mayc 3, aau
KyMYJIaATUBHO ca NPeTXOJAHUM He NpeKo 12 cTeneHU); aKo je AeJio YIHkbEeHO
13 KOpUCTOJbY6Jba (MJ1yC 2); aKo je JleJ10 U3BPILEHO OBPeOM CYACKOT peJa
(myc 2) ¥ ako ce pajiu o0 MOCEOGHUM TaKCAaTUBHO HabpojaHUM ocyaama u3 18
U.S.C.§ 111b niu § 115 (mayc 2). YKynHo nocMaTpaHo, Ka3Ha 6U ce TEOPETCKH,
ca oBuM nosehawuMa, HalLIa y oncery o 78 no 175 mecenu. /la He 64 6uUJI0
norpeuiHo cxBaheHo, cyJ HeMa TOJIMKY €060y M360pa, OHA je orpaHUYeHa
THMe LITO Ce 0Ca TeXXKHHe YKPIITA ca 0COM KpUMHUHAJIHE MPOILJIOCTH, KaJa
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ce 1o6uja ogpehenu pacnoH y kojeM n3Mehy MUHMMyMa 1 MaKCUMyMa Ka3He
3aTBOpa MOCTOjU pa3JIMKa 0J] CaMO IIeCT MeCelH.

CBY OBY IpUMeEPHU YKa3yjy Ha eKCTPEMHY Ka3yUCTUYHOCT. TBOpLHU YIIyTCTBA Cy
OyKBaJIHO 38 CBAKO KPUBUYHO JI€JI0 CTBapaJ/ii CaMOCTaJIHe JIUCTEe OKOJHOCTH U
NpUNKCcKUBaInd UM oipeheHe 6pojuaHe BpeagHocTH. [lorTo mpupo/ja u3iarama He
JIONyLITa leTa/bUcatbe, MOXKe Ce YONIITeHo pehu 1a cy y NUTamy YUbeHULE Koje
IpeJICTaB/bajy aTpubyTe pajibe (Ha4uH, CPeICTBO, BpEME, MECTO IPey3UMatha,
00jeKT Ha KojeM Ce BPILIU U CJUYHO), YUHEHUIIE KOje 0/IC/INKaBajy IPUPOAY U
00UM LITETHE MOCJIeINIe, TOBOPE O CTeNleHY KPUBUIlE YYUHHUOI[A, A IOHET e U
MeXaHM3MYy IIpeJiacka Ha JieJIo.

MebyTum, oBzie ce He 3aBpiIaBa ofpehrBame TexkuHe. [JobujeHa KaTeropuja us
onuvcaHe ¢pa3e 6MBa KOpUroBaHa T3B. NoJelllaBabUMa UJIM ycarjallaBambuMa
(morsiaBsbe Adjustments), 0oAHOCHO HYMEPUUYKU U3PaKeHUM NoAallMMa KOjU ce
O0ZIHOCe Ha XXPTBY KPUBUYHOT ZieJia, YJIOTY YIHHUOILA Y JIeJy, OICTPyHpamhe
KPHUBHUYHOT MIOCTYIKA U CJIMYHA [IOHALAkka, Kao U Ha IpUXBaTakbe KpPUBUIIE.
[logemaBamkbuMa NpUNaja U T3B. BUIIECTPYKO ypauyyHaBame, MoJ, YUMe ce
3allpaBo o pa3yMeBajy IpaBuJia 3a o/jMepaBambe Ka3He 3a JieJia y CTULajy. 360r
orpaHuyeHor o6uMa pajia, PyHKLMOHUCAKE NoJellaBamka 6uhe nprukasaHo
Ha MpUMepy XPTBe KpuBUYHOT feja (§3A.1.1.).7 OBJie je ©3abpaHO HEKOJIMKO
OCHOBHHUX lTapaMeTapa: MOTUB MpKibe (yBehaBa TexkMHY 3a 3 HUBOA); mocebHa
pPambUBOCT XKPTBe (HoMepame HaBUlIe 3a 2 HUBOA, OJHOCHO 3a JjoJlaTHa 2
HHBOQ, aKO je GMJIO BHLIE TaKBUX KPTaBa). YKOJIMKO XpTBa crnajia y T3B. offi-
cial victim (§3A.1.2.),8 ®eH cTaTyc AeJio MoAMKe 3a 3 KaTeropuje, OCUM Kaza je
y MUTay [ieJI0 MPOTHUB JIUYHOCTH, KaJla Ce CTeNeH TeXXHHe yBehaBa 3a 6, To
BaXXU U 3a CUTYyalHje Ka/Jia je )KpTBa MOJULUjCKU CIYKOEHUK UJIHU CIYKOEHUK
IIeHUTEeHCHjapHe YCTaHOBe, a YYMHUJIAL, JIMLe JulleHo cjaoboge. Cienehu
pasJior 3a yBehamwe TexHHe Jies1a Cy pa3/MyrTa CTakba }KPTBe 360T KOjUX HUje
y MOryYhHOCTH Jia IPYy>KU OTHOpP M Ja ce 6paHy, IITO NoBehaBa TeXUHY 3a 2
HuBoa (§3A.1.3.). CTpoXu TpeTMaH je npeJBUhEH U aKO Cy Y UTaY XPTBe
Jlesia y Be3U ca TepOpU3MOM, KOoja IIOMepajy TeXUHY 3a 12 kaTeropuja. Ako
HU TajJla yKyIaH CKOp He Jjocexe 32. HUBO TEXKHUHE JleJ1a, [1eJI0 Ce ayTOMATCKHU
Mopa nosehatu g0 Tor HUBoa. Hajsehe noMepame HacTaje ako je y4YMHUIAL,
ocyhuBaH 3a reHOLU /i, MyUetbe, paTHU 3JI04YUH, perpyTOBake Jielle UIU BbUXO0BO

7 OGjaumerwe 0CTaJUX o/lellaBaba BuAeTH y MunaauHosuh-Credanosuh, 2012: 210-213.

8 Official victim je Telko NpeBOAUBO, a 1a He U3TYOU HELITO O/l 3HAaYeHa. HUje y nuTamy nojam
aHaJIoraH HallleM CJ1y»K6eHOM JIULY, jep 06yXBaTa Ap>aBHe CJIyO0eHUKe WY 3all0C/IeHe Y
JIp>KaBHOj CJ1y?KOU, GUBLIIE Ip>KaBHe CJyKOEHHUKe WU OUBILIe 3all0CJAEHe Y PKABHO] CJIYKOH,
Kao 4JIaHOBe y>Ke MOPOoAUIle OBUX JIMIA, 10J] YCJOBOM Jia je U3BpIlekhe Aejla MOTUBUCAHO
yIpaBo OBUM HUXOBUM CTATyCOM.
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kopulihemwe y Opy>KaHUM CHarama, kajia ,0J1asu Jio noMepama 3a 4 HUBOA,
OZTHOCHO J10 37 KaTeropwuja, ako je J1eJi0 UMaJo CMPTHU ucxo[ (§3A.1.4.).

2.2. Odpebusare kamezopuje KpuMuHa,AHe NPOW./10CMuU Yy4UHUOYa

[TomrTo je Ha OCHOBY MPETXOAHUX TPAaBHUJIA CY/ JIOIIUPAO /IeJI0 HA BEPTUKAJIHO)]
OCH Te)XXHHe, NIpeJia3yu Ha U3padyHaBame CTelleHa KpUMUHAJHe TPOIIJIOCTH,
Kako 61 0610 BpeJHOCT XOPU30HTaJIHe oce. KpuMUHaJIHa POIIJIOCT UMa IEeCT
HUBOA TeXXHUHE, KOju ce J106H1jajy 30pajarbeM 60/10Ba 110 oipeheHOM MPUHIUITY
(§4A1.1.). CBaka npeTxo/iHa OoCy/la Ha Ka3Hy 3aTBOpa NPeKo roAMHY U Mecel]
JlaHa HocH 3 60/1a; MpeTX0Ha OCy/la Ha Ka3Hy o/ 60 JlaHa /1o TOAUHY U Mecel]
JlaHa 2 6o/4a; 10K je 1 60J1 ocTaBJ/beH 3a CBe ocTaJie ocyze (ocy/ie Ha KasHy
3aTBopa kpahy oz 60 JgaHa, ycJIOBHY OCy/ly, HOBYaHY Ka3HY, ocyJie Ha KyhHu
3aTBOP U [10J1y3aTBOP), Y3 OrpaHUYEHE€ []a Ce 10 OCHOBY IPYTUX OCY/1a HE MOXKe
JobuTu Buile oJ 4 6oxaa. JlonaTHa 2 60/1a 106Ujajy ce aKo je J1eJI0 YYUHEHO
y TOKY M3BpIlIeha Ka3He 3aTBOpa 3a MPETXOJHO [leJI0, 32 BpeMe YCJIOBHE
ocy/ie, yCJIOBHOT OTIYCTa WJIM HEKOT APYror o6JMKa OTHyLITalkha ca Ka3He,
Kao U 3a BpeMe 6eKCTBA, Ca KOjUM je U3jeIHAYEHO U HeOo/Jla3WBakbe Ha HaJIor 3a
M3BpIIee Ka3He. KpuBUYHA /iesia HaCcWJba, o1 oZipeheHrM yci0BUMa, 106Hjajy
M0 IOTIYHCKU 601, C TUM LITO Ce TAKO MOTY JI0/laTH HajBullle 3 6oa.

Ha npBu mnornexn oapebuBamwe KpUMHHaAJIHE UCTOpUje Jesiyje MHOTO
je/IHOCTaBHHUje 01 yTBphUBamba TexxuHe Jiesa. MehyTuM, He Tpeba U3TYOUTHU
Y3 BU/Ja Jila Cy OBO CaMO OCHOBHa, [10J1a3Ha IpaBUJia U Jla CBAKo OJ kbUX UMa U
Hu3 npatehux.’ Kaga cabepe ykynaH 6poj 60/i0Ba, y4nHHIIaL GUBa CBPCTaH
y npBy (0-1 6oxa), aApyry (2-3), Tpehy (4-6), yeTBpTy (7-9), nety (10-12)
WM 1ecTy kateropujy (13 v Buie). CIMYHO Kao KO, TEXHUHE Jies1a, TOCTOjU
MOTryhHOCT KOpeKlIiyje, y C/1y4ajy Aa CyJ NPOLeHU Aa 60/j0Bame He 0/ICJIMKaBa
peaJsiHo 036U/BHOCT KPUMHUHAJIHE IPOLIJIOCTH U BepOBAaTHONY pelUBUpPabha,
Ha [puMep 360rT TOra IITO 0CTOoje 0Cy/ie Koje HUCY KopullltheHe 3a pauyHamwe
HyMepUYKe BPpeJHOCTU U CBPCTaBake y oJpeheHy KaTeropujy (Ha mpumep,
OCy/ie CTpPaHHX CYZI0Ba, OCYZie aAIMUHUCTPATUBHUX OpraHa utx).*

Tpeb6asio 6u ucTahu fa noce6Ha npaBuJia Baxe 3a npodecroHasHe eJJUHKBEHTE
KOjU Cy ay TOMaTCKHU CBPCTaHU y HajBuily (mecTty) kateropujy (§4A1.5.), Te ce
paj cyAa cBoJM Ha yTBphUBame /1a I KOHKPETHU YYUHUJIAL IPUIIA/IA OBOj
rpynu. IlocToju HeKOJIMKO KyMYJIaTUBHUX 3aXTeBa 3a CTAaTyC NpodeCHHATHOT

9 BujeTu ayTeHTHYHO TyMademe JaTo Ha cTp. 380-390 YnyTcTBa.

10 Bupgetu §4A1.3.uaeTa/bHUje TYMayeke HaYMHA ycarjaliaBakba KPpUMUHAJIHE POIIJIOCTH
y Munagunosuh-Credanosuh, 2012: 216-220.
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JleJIMHKBEHTA: /1eJ10 3a Koje Ce Cy/i1 Mopa /ia Ipe/ICTaB/ba 3JI0YMH HaCHJ/ba UJIN
3JIOUMH Y B€3U Ca KOHTPOJIMCAHUM CYIICTaHILlaMa; NyHOJIETCTBO YYHUHUOIA
y BpeMe H3BpIIeHa; 0CTOjalbe HajMakhe JIBe MPETXOHE OCYZe 3a 3JI09HHE
HaCWJba UJIK Y B€3U Ca KOHTPOJIMCAHUM CyTcTaHjaMa. Takobhe, CTpoxU TpeTMaH
npodecHoHaTHUX JeJMHKBEHATA OCTBAPEH je He CAMO CBPCTaBabeM y HAjTEXKY
KaTeropujy KpuMHHaJIHe NPOLLJIOCTH, Beh ¥ moce6GHOM TabeJsioM 3a oapehuBame
TEXHHE JIeJa, a CJIMYaH CTAaTyC UMajy U T3B. ONACHU YYUHUOIU CEKCyaJTHUX
KPUBUYHHUX JleJia TpeMa MaJioJleTHUIuMa. !

2.3. Odpehusare KA3HeHO2 pACNOHA, 00MepPasare y /e208UM
okeupuma u mozyhHocmu u3/1acka u3 KazHeHoz oKeupa

Cneneha dpaza ogMmepaBama jecTe ofjpehrBame Ka3HEHOT pacloHa YKPIITakbeM
KaTeropuja TexKuHe JeJjia U KpUMHUHAJHe NPOIIJIOCTU Ha NocebHOj Tabeny, y
KO0jOj Cy fieJla CBpCcTaHa o TeXXUHU y 30He A, b, Il u /Il ca pa3/iMuuTUM NpaBHUM
pexxumuMa (§51]1.1.). 3a mes1a u3 A 30He HUje YBEK HEONIXOIHO U3pUIlatbe Ka3He
3aTBOpa, Moryha je 3aMeHa yCJI0BHOM OCYZ0M UJIM HOBYaHOM Ka3HOM. Y 30HHU
b nosiaze y 063up ka3Ha 3aTBOpa, Ka3Ha 3aTBOpa ca HaJ3UPAHUM YCJIOBHUM
OTNYCTOM, 3aTBapame y 3aje/JHUIM, KyhHU 3aTBOP, a/I1 ¥ T3B. [10J1y3aTBOP. AKO
je neso y 30HHU lI, oHZ1a ce mopen Ka3He 3aTBOpa y oApeheHOM Tpajary, Moxe
n3pehu ¥ KasHa 3aTBOpa ca Ha/l3UPaHUM YCJIOBHUM OTIYCTOM, KOjU Ce MOXe
NPUMEHUTHU TEK M0 U3PKAHO] HajMake jeJHOj OJIOBUHU Ka3He 3aTBopa. Y
CJy4dajy KaJia je yYMHUJIAL Aesa u3 30He b nin 1 3aBUCHUK o fpore, ApYTUAX
KOHTPOJIMCAHUX CYNCTAHIIY UJIU aJIKOX0J1a, UJIU Ka/la MMa o/ipeheHe 1ylieBHe
CMeTHe, CY/ je oBJawheH Aa OACTYIHU 0 IOMeHYTUX npaBuJa. [IpecysiHa je
nporueHa Jja he noce6HU TpeTMaHU eJTMMUHUCATH UM YMAabUTH NIPO6GIEM U
THMe CMalbUTH PU3HUK 0[] peliuAuBApama. 30Ha /I, 3a pas/iMuKy o IpeTX0JHUX,
CaJip>KU JleJla TaKBe TeXKHHe 3a Koja je IPOoLemheHo Jja 3aMeHa aJiTepHaTUBaMa
HUje olpaB/JaHa.

Kazga ce onpefenu 3a ka3Hy 3aTBOpPa, Cy/J, ce Kpehe y paclioHy U3 npeceka
TeXUHE JieJla U KpUMUHAJHe TPouIocTH. MehyTHM, 3a TakcaTUBHO HabpojaHa
JleJla MUHUMYM HUje o6aBe3aH, M0/ YCJI0BOM /ia je KpUMHUHAJIHA NPOUIJIOCT
M3pa)keHa Kpo3 NMPBY KaTeropujy, Ja NpyU U3BpIIEHY JieJla HUje IpUMeheHa
CUJIa MJIM 030U/bHA IPETHA, a YYUHUJIAL, HUje HOCHO OpY3Kje UJIU APYT0 ONacHO
opybe, 1a es10 HUje pe3yATHUpPasIo CMphy UM TeIKOM TeJleCHOM IIOBPEJIOM, Jja
YUYMHUJIAL, HYje opraHu3aTop, Boha, HUTH je ynipaBJbao UJIH HaJ31Wpao npolec
W3BpIlera JleJia, Kao U /ia je HajKacHUje Y TOKY IMOCTYIKa Jlao HHdopMaIije o
neay (§5101.2.).12

11 /[letaspHa o6jamimbewa y Munaaunosuh Ctedanosuh, 2012: 218.
12 Tlpakcaje mokasaJia a ce oBe o/ipe/ibe 4ecTo 3JI0ynoTpebsbaBajy, Greenblatt, 2008: 5.
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[lourTo ofgpenu pacnoH U3 Tabese, cyg Tpeba a u3abepe KOHKpeTaH U3HOC
Ka3He, LITO Ce YNHU Ha OCHOBY NOCEGHUX KapaKTepPUCTHKA yYruHHoLa (geo X
YnyTcTBa). OBUM OKOJIHOCTHMA Ce CIIOPA/JMYHO U ¥ MaJIoj MePH MOKJIakha MaXKiba
y HIDKUM CTaJidjyMUMa oJiMepaBama. [[paBuJia o oceGHUM KapaKTepucTHKama
Cy caBeTO/laBHe MpUpo/ie, OHa 06e36ehyjy u3BecHy QpJieKCHOUJIHOCT, a KaKo
omnpeJie/byjy Ka3Hy y BeoMa YCKUM OKBUpHMa (LIECT Mecely) HUCY Y CTakby
Jla CTBOpe 3Ha4yajHUje AUCapuTeTe. YIIYTCTBO NMPaBH pasjauKy usMehy Tpu
CKYIHHe JJUYHUX OKOJIHOCTU — OHE YHje je ypauyHaBake 3abparmbeHo (paca,
10J1, HALlUOHAJIHO MIOPEKJIO, BEPOUCIIOBECT U COIMjaIHO-eKOHOMCKH CTaTyC);
OHe KOje Cy CTaTUCTUYKHU Hajuellthe nMaJie yTuIaj Ha Ka3Hy (TOZMHe CTApOCTH,
o6pasoBame U NpodecrHoHaNHe BEMITUHE, EMOIIMOHAIHO U MEHTAJIHO CTAbE,
cTamwe GU3MYKOT U ICUXUYKOT 3/1paBJ/ba);'® ¥ OHe Koje, yOIIITEeHO MOCMaTPaHo,
HHCY Henoso6He 3a U360p Ka3He, ajld MOT'y JJOOUTH Ha BaXXHOCTH aKO Cy Y
KOMGHHAIMjU ca [pyTuMa U TO 32 U360p ¥ IaTUM OKBUpUMA, pehe BaH mbux.!*

Ha kpajy, nocse by CerMeHT OAMepaBakba YUHe T3B. OCTYIIakha o YIIYTCTBA
(meo K - Departures) koja omoryhaBajy nsJjiasak U3 yTBpheHOr pacnoHa, 610
HaHHW)Ke, OUJI0 HaBHIle. YHUIbeHUIa KOje OBO oMoryhaBajy uMa Ha JleceTuHe
TaKCaTHBHO HabpojaHUX, Te He MOT'y OUTU IIpeIMET eTa/bHe 06pasie y OKBUPY
oBor paja.'®

3. MakeaoHCKH 3aKOH 0 oJpehuBamy BpcTe U
oJMepaBamwy BHCHHe Ka3He (3akoH 3a odpedysarbe Ha
eudom u odMepysar.e HA BUCUHAIMA HA KA3HAMA)

Wpeja o ,MaTeMaTH30BaHOM” oJjMepaBawy KasHe OWJIa je MpUMeHeHa jeJHO
BpeMe U Yy MaKeIOHCKOM NPaBy, Ma/ia je reHe3a OBUX PaBUJIa HEIITO Apyravyuja
Heroy CA/l. HauMe, nope/ Tora LiTo ce y TEOPUjU U IPAKCU U paHUje TOBOPUJIO
0 mpo6JieMy HeyjeHAUeHOCTHU Ka3HeHe MOJIUTHKE U HbeHOj HeeUKACHOCTH
KOjy noTBpbhyje BHCOKa cToNa MOBpaTa, U U3BECHE IPOMEHe Y MPOLeCHOM
3aKOHO/IaBCTBY, TauHUje YBOhemwe ciopasyMa ca jaBHUM TYKUOLeM, JI0BeJie
cy o noTpebe fa ce U3rpajie KpUTEPUjyMH KojuMa he ce Ty»KMOLU PYKOBOAUTHU
NPUJMKOM IpUMeEHe HaBeJieHe MOI'yNHOCTH, KaKo ce OHa He 61 6aHaIM30BaJia U
CBeJia Ha YKO ,lielbKame” 0Ko Ka3He (ApHayZoBcky, 2014: 42-43, BoxxypoBckKa-
Jlaxxetuk, 2014: 56-59). Tako je Hajnipe 2013. roguHe y OKBUPY TY>KHUJIALITBA
JIOHETO HYMEPUUKO YIIYTCTBO 3a YTBphUBake BPCTe U O]MepaBamke BUCHHE

13 CaMo 13y3eTHO, OHe MOTY JJOBECTH U [JI0 M3JIacKa U3 1aTOr OKBUPA, aKO je Mepa y K0joj
Cy M3pakeHe UJIM CKYITHO /IejCTBO ca ApyruM GpakToprMa TaKBO /ja C/y4aj BeoMa o/ICTyna
O/l TUIIMYHOT, Te M TUNIMYHA Ka3Ha [pecTaje Aa Oy/ie a/leKBaTHA.

14 BupjeTtu koMeHTap Ha cTp. 459 YnyTcTBa.
15 JletabHuje y Munagunosuh-Credanosuh, 2012: 223-226.
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Ka3He, Kao aKT 3a UHTepHY ynoTpeby (boxxypoBcka-Jlaxketuk, 2014: 61). Y
cinenehoj ¢asu ce oTULILIO KOPAK Ja/be Y IPUMEHH OBOT KOHIIEMNTA, MOUITO je
HoBesinpamweM KpuBuyHor 3akonuka 2014. roguHe,'® mocTaB/beH OCHOB 3a
JIOHOIlIehbe TOCEOHOT MPaBUIHUKA, KOjU je Tpebasio a ypeAu YUTaB Mpolec
oZiMepaBaka Ka3He Ha HOBUM OCHOBaMa, a He caMo y cJiy4ajy cropasyMa ca
TyKuo1eM. [JJoHoIIehe TPaBUIHUKA CTABJ/bEHO je Y HaJJIeXKHOCT NpeiceJHUKA
BpxoBHor cysa. EBU/leHTHa je HepBO3a U )Kypba y ClipoBohemwy OBOT Ipolieca,
MOLITO je OCTaBJbEH POK 0/ 45 JaHa o1 CTyIarba Ha CHary 3aKoHa 3a [IoOHOLIehe
NpaBUJIHUKA, IPU YeMy 61 ca eroBOM IPUMeEHOM Tpebasio oTnoyeTH Beh noce
rcTeka poka of 30 1aHa oJ lbeTOBOT 06jaB/bUBabA Y CAYKOEHOM IJIaCUITY.
[IpaBU/IHUK 0 HAUMHY O/IMepaBarba Ka3He!” N3a3Bao je ONpaB/JaHO HET'0/I0BAhE
y TaMOUIK0j TEOPUjH, KAKO Ce HhHUMe eBUJEeHTHO HapyllaBajy NPUHIIUI
3aKOHUTOCTH, NIPUHLUI NOJeJie BJACTY, jep BpXoBHU cy/J HeMa HaJJIeXKHOCT
Jla JoHece 0BAaKaB aKT, aJId U He3aBUCHOCT CyAujcke pyHKIU]je, Koja ce u3Mehy
OCTaJIOT OTJIe/la U y IpaBy Ha cJ1060iHY CYyUjcKY olleHy (ApHayzoBckH, 2014: 43,
BoxypoBcka-JlaxeTuk, 2014: 63-66, TynanuyeBckw, [leanocka-TpeHgaduosa,
2014: 2). KpuTtuka [IpaBuJIHHKA J0BeJa je 10 HeroBOr YKHU/akha, ajld He U
Jl0 HanyLITamka KOHIENTAa MaTEMAaTU30BaHOT OZlMepaBatha, TE je Ha OBAKBOj
n/iejHoj 1aTPOopMHU JOHET 3aKOH 0 opehrBamy BpcTe U 0/iMepaBakby BUCUHE
ka3He.'®

3.1. Odpebusare medicuHe de.1a U paHuje2 xcueoma y4HuHuUoya

MeTopo/10THja 0OAMepaBama y BeJIMKOj MepHU MoJiceha Ha aMepUyKy, MOLITO
Ce 3aCHMBA Ha KaTeropusalyju KPUBUYHUX JieJla IpeMa HbUX0BOj TEXKUHU
(xopu30OHTa/IHA 0OcCa) U paHUjeM >XUBOTY y4YUHHUOLA KPUBUYHOI JeJa
(BepTHKaJiHa 0ca), Ma/ia je HIPUJIUYHO N0jeJHOCTaB/beHa. CBa KpUBHUYHA Jies1a
CBpCTaHa Cy npeMa NponyMcaHUM Ka3HaMa y eJleceT U NeT KaTeropuja, mouyeBLIn
0/l OHUX HajJIaKIIMX, 32 KOja je MponucaHa caMo HOBYaHA Ka3Ha, /10 HajTeXUX
3a Koje je 3anpeheHa Ka3Ha 3aTBOpa 0/ HajMamwe 15 rogrMHa Uiy J0XKUBOTHU
3aTBop (4. 10). PaHUjU :KMBOT yYHHHOLA PA3BPCTAH je y LIeCT KaTeropuja, o
HeoCcyhMBaHOCTH Kao NpBe, /10 TOCJIe/ibe y KOjy Cllafiajy IMLA ca eT UM BUILe
pPaHUjUX IPAaBHOCHAXKHUX IPECY/1a, UJIU ca IBe paHUje Ipecy/ie o/l HajMakbe NeT
ro/iMHa 3aTBOPa, UJIM Ca je/JHOM NIPeCY/0M OJf HajMame 0caM rojiMHa 3aTBOpa,
IpUY YeMY je U3PUYMTO HATJIAIEHO /la Ce ypayyHaBajy U oCy/ie Koje Cy 3acTapeie

16 BupeTu 3aKoH 3a U3MeyBabe HA KpUBUYHUOT 3aKOHUK, CayxcbeH secHuk Ha PM, 6p.
28/14.

17 IllpaBuJIHMK 32 HAYMHOT Ha 0/{MepyBabe Ha Ka3HuTe, CayscbeH secHuk Ha PM, 6p. 28/14.

18 3akoH 3a o/ipe/iyBarbe Ha BUJOT U 0J{MepyBatbe Ha BUCMHATA Ha Ka3HaTa, Cayic6eH
e8ecHuk Ha PM, 6p. 199/14.
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y $a3u U3BpILIEHA, AU He U 6pUCAaHe OCY/e U OCYZe Ha Ka3Hy 3aTBOpa 10 TPH
ro/IMHe Koje HCIyHhaBajy 3aKOHCKe ycJIoBe 3a 6pucame (4. 11).

Ha ocHOBy mponucaHux KpUTepHUjyMa y CBAKOM XOPHU30HTAJHOM peay
NPONKCAaHU CY MUHUMMaJHU U MaKCUMaJIHU U3HOCHU Ka3He KOju MOr'y 6UTH
M3pedyeHr YUMHUONY KPUBUYHOT JleJIa, Y 3aBUCHOCTH OJ] TOTa y KOjy BEpTUKAJIHY
KaTeropujy crnajia yduHuJal,. Y cBakoj BepTHKaJIHOj KaTeropuju yTBpheHa
je BpeoHOCT BUCHHE Ka3He, o] Koje he cy/| 3amo4yeTH /a [leHU pesieBaHTHe
OKOJIHOCTHU." PesleBaHTHE OKOJIHOCTH Cy IOJie/beHe Yy JleBeT OCHOBHHUX
KaTeropuja: cTelneH KpUBUYHE OJITOBOPHOCTH; MO6YyJle U3 KOjUX je JeJsio
YUUHEHO; jaurHa yrpoXKaBakba UJIU oBpeJie 3aliThheHor 06pa; OKOJTHOCTH
Mo/, KOjuMa je AeJio YYUHEHO; NONPUHOC XXPTBE U3BPIIEHY JeJia; paHUuju
KHUBOT YUMHHUOIA;* INYHE MTPUJIMKE U IOHALIAK€E 110 U3BPLIEHY Aea; ApyTre
OKOJIHOCTH KOje ce 0JJHOCe Ha JIMYHOCT YYUHUOLA; paHUje [IeJI0 KOje je ucTe
BPCTe Kao HOBO /IeJI0, YUMEHO U3 UCTUX 06Y/1a, BpeMe IPOTEKJIO O/ paHuje
ocy/Jie, oJi ONPOIITEeHe UJIM U3BpllleHe KasHe (4. 14). CBaka 01 OKOJIHOCTH
npeJcTaB/ba 3allpaBO KOMIJIEKC YUEbeHUIA, CBPCTAaHUX IO [€jCTBY HWJIHU
y oJiakinaBajyhe ujiu y oTe)xaBajyhe.?! Tako cTeneH KpuBHlle o0yxBaTa
cinenehe osnakmaBajyhe oKOJTHOCTH — NMCUXUYKe U du3ndKe cMeTe (10);%
npekopadere HyxkHe oaopaHe (10); kpajwba HykAa (10); 6UTHO cMakbeHa
ypadyyHJ/bUBOCT (7); HEXaT YKOJIMKO HUje eJIeMeHT fieJia (6); MOKYyIIaj ako Huje
npeaBuheHO MoceOHO Ka)kibaBake 3a iera (6); jaka pa3ipa’keHoCT Y Kojy je
yUYMHUJIAL A0BesleH 6e3 cBOje KPUBULE, IO/ YCJI0BOM /la HUje eJleMeHT Jiesa
(5); cMmamweHa ypauyyHJ/bUBOCT (4); y4eCTBOBakkhe y KPUMUHAJIHOM MOAyXBaTYy,
aJid He Y CBOjCTBY JUPEKTHOT U3BpLIKOLA (4); eBeHTYyaJIHU YMULL/baAj, aKO
HHje eseMeHT Jeda (3).2 Ca gpyre cTpaHe, Kao oTexaBajyhe cy moctaB/beHe

19 Penumo, ako je y NMTamy JeJio 3a Koje je IpoMNMcaHa Ka3Ha 3aTBOpa O/ LIeCT Mecel U
Jl0 IeT ro/IMHa, a yUMHHUIal HUje paHHUje ocyhrBaH, ka3Ha ce kpehe y paclioHy o/ 1ecT A0
JiBajJileceT YeTUPHU Mecella, a 10J1a3Hy TauyKy 3a BpeJJHOBake 0J1aKIlaBajyhux u oTexaBajyhux
OKOJIHOCTH YMHU Ka3Ha 3aTBOPa O] IeTHAeCT MeCelH.

20 Huje jacHo 3a1TO Cy TBOPLM IpaBUJia paHUjU XKUBOT BpeJHOBAJIU Y XOPU30HTAJIHOj, a
MOTOM My BepTHKAJIHOj 0cH. He caMo 1ITO je TO NPOTHBHO 3a6paHH ABOCTPYKOT BpeIHOBAbA,
Hero je Uy HecaryiacHocTH ca [Ipenopykom CaBeTta EBpone (Recommendation of the Council
of Europe No. R(92)17), nowto oHa npejBuba a IpeTX0AHE OCyZe He MOTY GUTH MeXaHUYKHU
kopuirheHe Kao oTexaBajyha okosiHocT. Bume y Munagunosuh-Credanosuh, 2012: 229
W HajiaJbe.

21 Bugetu Tabesey [Ipunosuma 2, 3, 4 Koje YMHe cacTaBHU /leo 3aKOHa.

22 Y 3arpaju je npukasaH 6poj 6om0Ba. He moxe octaTtu HenpuMmeheHo fia ce paau o
HeJZI0BOJbHO jacHO ZiepUHUCAHO]j OKOJTHOCTH.

23 Beh na npBwu nor/e/ BU/i/bUBE CY U3BECHE HEJIOTUYHOCTH Y OKBUPY PeJIeBAaHTHUX
okoJiHOCTH. [IpBO, IpeKopayere HY>KHe 0/10paHe je I0CTaB/beHO Kao 0JIaK1LIaBajyha OKOJTHOCT
y OKBHUDY CTelleHa KPUBHUILE, JIOK je 1o ojpenb6aMa K3-a y nutamwy GakyJITaTHBHU OCHOB
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CaMo JiBe YMbeHUIle - IJIaHUPalkhe KPUBUYHOT Jiesa (8) U BeJrKa YIOPHOCT
y u3Bpiiewy (6). Kaga cy y nutamy nobyje, 3aKoHoiaBal, Hije 60 MHOTO
WHBEHTHUBAH KOJ, 0JIaKIIaBajyhux okoJHOCTH, BpejHYyjyhu camMo momMoh gpyrom
auny (6), 10K je McTa oTexxaBajyhux 06MMHHja, 06yxBaTajyhu HallMOHAJIHY,
BEPCKY U pacHy MpXby (8); ApyTy BUJ MpPKHbe 360T 10J1a, Y3pacTa, CEKCyaJHOT
omnpe/ie/berba, XeHAuKena U ci. (6);* HemocTojare NOBO/ja UJIM pasJora 3a
u3Bplilee fesa (5); 6e3063upHOCT (3), NOAMYKJIOCT U KOPUCTOJbYOJbe, O/,
YCJIOBOM [ He Mpe/iCTaB/bajy KBaJUPUKATOPHE OKOIHOCTH (3); JbyGoMOpy
(2); u 3aBUCT (2). JauMHa NoBpeje UM yrpokaBawa 3amTuheHor gob6pa
pasrpabeHa je Ha M30CTaHaK LITETHEe MOCJENUIE UJIU OJCYCTBO TpajHe
nocsienule (2)%° U He3aUHTEPeCOBAHOCT OlITeheHOr 32 KPUBUYHO TOHbEHhe
(1),%¢ kao osiakmaBajyhe, 0JHOCHO JJPCKOCT, CBUPEINOCT, HKUBJ/baBakbe, aKO
HUCY esieMeHT fea (10) 1 ydecTasocT U3Bplliekha KpUBUYHOT jea (9), kao
otexxaBajyhe. Ko/l 0KOJIHOCTH 10/ KOjUMa je [JleJi0 YYHEeHO, TaKohe, mocToju
JIOMHUHaIMja OHUX OTeXaBajyhux, y Koje cy cBpCTaHe: MCKopullhaBamwe
Hemohu xpTtBe (10); ocTBapeHa MPOTHUBIPAaBHA MUMOBUHCKA KOPUCT WUJIU
NpOYy3pOKOBaHa MITeTa TPOCTPYKO Beha oz n3Hoca ofgpeheHor K3-oM 3a gato
JieJio (8); u3Bplleke /ieJia Ha jaABHOM MECTY, y IPUCYCTBY Zielle, y cacTaBy rpyTie,

3a y6JiaxkaBame KasHe (4. 9). TauHo je fa cyz, Kajja yTBPAHU [ja NIOCTOjHU HEKH 0J] OCHOBA
3a y6Jla)kaBatbe, He MOpa ay TOMAaTCKH U J]a y6J1a’K1 Ka3Hy; aKo ce CBpXa KaXKihaBara He
MO’K€e OCTBApPUTH y6JIa’)KEHOM Ka3HOM, Cy/i MO>Ke 110 JIOTHYKOM NpaBUJy a maiore ad minus
Jla 0iMepH Ka3HY y NPONHUCaHOM OKBHUPY. AJIH, 0BO QYHKIIMOHHUILE Y CUCTEMY OJ]MepaBaba
3aCHOBAHOM Ha CJIOGO/IHO] OLIEHH, a He Y CUCTeMY 06aBe3HUX HYMEPUYKHUX [IPABUJIA, 110
KojuMa ce cyZ cTaBJ/ba y HeMoryh nosoxaj, fa 6upa usmeby K3-a u ogpesaba 3akoHa o
ozpehuBamwy BpCTe 1 0iMepaBakby BUCHHE Ka3He. /Ipyro, HUje jacHO HU 360T yera ce Kpajiba
Hy/Jia Halusia Mehy oslakiaBajyhuM OKOJIHOCTHMA, Ka/ia je TaMolI kb1 KpUBUYHHM 3aKOHUK
HCIPAaBHO TPETHPAO KA0 OCHOB 3a UCKJbyuYere NpoTuBnpaBHocTH (4. 10). Tpehe, HexaT
je MOHOJIUTHO ITOCTABJbEH, 10K Ce y ,KJIaCU4HOM” oZiMepaBamy BOJH pauyyHa O TOMe Jja JI1
je ZleJ1o 0CTBApeHO U3 CBECHOT, HECBECHOT MJIM Npo¢deCcHoHaJHOT HexaTa, IITO OBJie HUje
Mmoryhe, jep yBek Byde uctu 6poj 60g0Ba. YeTBpTO, HEpa3paheHOCT KaTeropuja je BezaHa
W 32 MIOKYILIaj, Te Cy ce y ,MCTOM Kolly” HeOoNpaB/aHO HALLJIM CBPLIEHH U HECBPILIEHHU, KA0
Y KBaJMUKOBaHHU Nokyuaj. [leTo, ciMyHa HalOMeHa Kao U 3a MPETXO0HY OKOJIHOCT,
oHeMoryheHo je rpajupamwe CMambeHe ypayyH/bUBOCTH.

24 Jlok je Ha APYTUM MeCTHMa NPUCYTHA HeJJOBOJbHA U3AUEePEHMPAHOCT OKOJTHOCTH,
OB/I€ je yIpaBO CYIIPOTHO, MOTHB MPXKIbe je pa3JIoKeH Ha /iBa 00JIMKa, CA YTUTHOM PAa3JIHKOM
y 60/I0Bamy.

25 OBpemnocToju npo6eM HeJJOBO/bHE U3AUbEPEHIIUPAHOCTH OKOJHOCTH, HUje OTIPaBJaHO
HNOTIYHHU U30CTAaHAK IOCJIeJULle TPeTUPATH Ha UCTU HAYMH Ka0 I0CTOjambe ocaeJULe Koja,
Jlofylle, HUje TPajHOr KapaKTepa.

26 HenoBOJ/bHO MPOMUILI/BEHO Ay TOMATCKU CBPCTAHO y OJIaKlIaBajyhe OKOJIHOCTH, jep
He3auHTepeCcoBaHOCT MOXKe Jia 6y/ie pe3yJTaT NIPUTHCKA, IPpeTHH YUMHHOLA, Maja CTOjU Aa
je Moryhe u cynpoTHO, la He3aUHTEPEeCOBAHOCT 3a KPUBUYHO FOeHe NIOTHYE 0J] PAHUjUX
JI06pUX 0JJHOCA Ca YYUHUOLEM.
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aKo He IpejCTaBJ/ba IOCEOHO JleJ10, UJIM aKO M3a3UBa 3rpakaBakbe JpyTrux
guna (7); uckopumhasamwe ofpeheHor nmoJsiokaja, CBOjcTBa UJIH MOBepebha
*kpTBe (7); Behu 6poj xkpTaBa (Tpu KU BHlle), 6e3 063Mpa HA TO Aa JIU CY
noJiHeJie UMOBUHCKONPABHU 3aXTeB (4). JequHa osakuaBajyha okoJiHOCT je
YMbeHULa /ia je YYUHUIAL U caM [ToBpeheH Ko/ KPUBUYHMUX Jlesla U3 HexaTa
(2). JonmpuHoC XpTBe U3BPIIEHY JleJla IpeCTaB/ba MOHOJUTHY OKOJHOCT,
Bpe/lHOBaHY Kao oJiakwasajyhy (4). Y koMnJekcy noJ Ha3MBOM PaHUjH XKUBOT,
Ka3Hy yMamyje YHibeHH1a []a Ce He BOJU MOCTYIaK 3a APYTo KPUBUYHO J1eJ10
(5), ayBehaBa ynmweHMLIa /1A je yUMHUJIAL, U paHUje Y3HeMHUpaBao olTeheHor
(7); na cy My uspuiiane Mmepe 6e36eJHOCTH (4); /1a je MpeKpIIajHO KaKHhaBaH
(2). JInuuHe npuavke cy pa3dpabheHe Ha HaJJOKHaAy LITeTEe U OTKJambame
LITeTHUX MOCJAe[UIla Npe 3aMoynuibama noctynka (8); npyxamwe nomohu
J)KPTBU Ipe MovyeTKa KPUBUYHOT nocTynka (5); o6pasoBame yuyuHuona (2);
M3pakeHo JKa/bekhe U Kajarbe 360r yuHkbeHor fea (2);*” 3ak/bydere 6paka
(1); 3acHuBamwe pasHor ofHoca (1); KOpeKTHO NoHallambe Y TOKY KPUBHUYHOT
noctynka (1); monpuHoC epUKACHOM OKOHYaKy KPUBUYHOr nocTynka (1),
Kao oJsiakuaBajyhe okosHocTH. OTexaBajyhe /lejcTBO MMajy YHUILITABaH€e
TparoBa U foka3sa (10), yTuuaj Ha cBeZjoKe, 06y4yaBarbe JHUIA Y LUbY JAXKHOT
NnpHKasuBamwa YubeHuna (10), ogHocHo ob6ehaBame Harpajie cBeJ0LMMa,
IbUXOBO 00y4YaBake U CJUYHO, pa/iU JIAXKHOT IpUKa3UBakha YNbEHUIA, aKO
TO He Npe/CTaB/ba CaMOCTAaJHO KpUBUYHO JeJsio (10); HemocTojame Kajama U
NpU3Haka OKPUBJbEHOT (2). Y ocTasie OKOJHOCTH KOje ce 0JHOCe Ha INYHOCT
YUYUHHUOLA CBPCTaHe Cy: JIolle 3IpaBCTBEHO CTame (4); Jiolle 3ipaBCTBEHO
CTame 4JaHOBA yXKe MOopoJHUlle ca KOjUMa YYMHUJAL, XKUBU Y MOPOJUYHO]
3ajeHULM (3); JloLle MaTepHjaIHO U UMOBUHCKO CTakbe, Kopullhemwe colujaiHe
noMohH, He3anocJJeHOCT (3); MOpOAUYHO CTakbe: y 6paKy — UMa Jiely, je IMHU
XpaHUTe/b IOPOAKLE, 6pUra o Apyrum Jrunuma (2); cTapocT yUYMHUOLLA U3HAJ,
60 roAvHA WM NPUNAJHOCT KaTeropuju myaabux nmyHoseTHUx Juna (2);
yriaeJ y ApYIITBY, OAHOCHO y 3ajeJHUIIM Y KOjOj >KMBH, CaMO 3a KpUBHUYHA Jies1a
y4uibeHa U3 HexaTa (2); 3anocsieHocT (1); o6pa3oBambe (1); KyATYPHU HUBO U
ofHOC TpeMa onutTenpuxBahenum BpeHocTuMa (1);2% fpymITBeHa NPU3HAKA,
Harpa/je, oJJInKoBama U caudHo (1). OTexxaBajyhe fiejcTBO UMajy UhbeHULE [1a
je KpMBUYHO /leJI0 U3BPIIEHO 33 BpeMe U3/ipXKaBakba Ka3He BUKeH/I-3aTBOpa,

27 O4urJenHo je HEyBa)KaBae YNbEHHUIE [a XKa/bebe U Kajalkbe MOTy GUTH UCKPEHH,
He caMo GOpMaJIHO, ia He Ka)KeMO MaHHUITyJIaTUBHO, U3peYeHH, 0 YeMY Ce BOJIM pauyHa Ko/
TpaAXIMOHAJHOT HAYWHA O/iMepaBamha.

28 HenoBoJsbHO npelu3HO JeUHUCAHA OKOJIHOCT, HUje jaCHO KaKo 6U Cy/ YTBPLHO FbEHO
nocTojame. AKo cy ce Beh yrje/jajid Ha aMepU4Ko Yy TCTBO 3a O/iMepaBake Ka3He, MOIVIN
Cy la IpUMeTe U TO [ia Cy peJieBaHTHe OKOJIHOCTH ofipeh)eHe ay TEHTUYHUM TyMademeM. Y
TOM CMHUCJY, caMo 60/j0Bame Hehe MohH fia JonprHece yjeJHAYeHOCTH, aKO CYyZ0BU HEKO]
KaTeropuju NpuAajy UCTH 6poj 60/10Ba, aJlu je pa3JIMIMTO TyMaye.
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y TOKY 6eKcTBa U caru4HoO (10), 3a BpeMe ycyioBHOT oTnycTa (9), ujiu BpeMeHa
npoBepaBama KoJ ycJoBHe ocyze (9); yryie y APYUITBY UJH Y 3ajeJHULU e
»KHMBH, CAMO 32 KpMBHUYHA /leJIa YYHbeHa Ca YMUILJ/bajeM UJIH Y BE3U Ca TOBOPOM
Mp2KHbe U CJIMYHO (8); HacHJIHU KapaKTep yurHuornia (5);2° 60/1eCTH 3aBUCHOCTHU
(4); moce6GHaA CKJIOHOCT WJIM CIIOCOGHOCTU YYMHHUOLIA KPUBUYHOT Aena (2);
acorujaJiHo noHamaske (1);*° uckycTBo yurHuona (1); HUCKY KyJATYPHU HUBO
Y4YHMHHOLIA U HETaTUBaH OJHOC NpeMa JipyTBeHUM BpegHocTtuMa (1).°! Kog
pPaHUjUX OCyZia 3a ZIeJIO UCTe BPCTe BOJU Ce pauyHa 0 BpeMeHY MPOTEKJIOM O/
NpPEeTXO0JHO U3/p>KaHe Ka3He 3aTBOpPA — aKO je MpoTekJio Bulle oj 10 roguHa,
Ka3Ha ce yMamyje (4), a ako je npouwio kpahe BpeMe, o TpU ToJ[MHE Ka3Ha ce
yBehaga (4).

[locToju MoryhHoCT Aa cyn y3Mme y 063Up U pyre OKOJHOCTU KOje HUCY
HaBe/leHe Ha JINCTH, Koje Mory Jia Hoce HajBuIie 10 6o10Ba.%?

[lowiTo oApeAr KaTeropujy Jesa Ha XOPU3OHTAJIHO] OCH U KaTeropujy
paHUjer )KMBOTa HAa BEPTHUKAJIHOj OCH, CY/[, [10 U3BPIIEHOM BpeJHOBaky CBUX
OKOJIHOCTH NpeJBuheHux y pajiHoM 1ucTy A u b yTBphyje na 11 npeoBiafaBajy
oJsiakmaBajyhe uin oTexaBajyhe okoJiHOCTH (Tj. yHOCH 6poj 6oJoBa 3a
oJlaklaBajyhe u oTexxaBajyhe OKOJIHOCTU U M3payyHaBa HbHUXOBY Pa3JIUKY).
AKo yTBp/ZM KasHy 3aTBOpa y Tpajamwy A0 24 Mecela, a IPUTOM YCTaHOBHU Ja
NpeoBJia/laBajy oJlaKliaBajyhe OKOJIHOCTH, Ca pa3JIMKOM 0/ HajMakbe NeT NoeHa
y lbUXOBY KOPHUCT, MOXKe u3pehH yCJ0BHY OCYAY UJIHU HEKY 0[] aJITePHATUBHUX
Mepa, YKOJIMKO Ce HhHMMa MOXe OCTBAapUTU CBpPXa KaKkbaBama (uwi. 16).3
3aK0HOM je ocTaB/beHa M MOrYhHOCT pek/acuduKalyje, Tj. mpejackay CTpoxKy
BEepPTUKAJIHY KOJIOHY U TO Y JiBe CUTyalHje, KO/ ClleliMjaJIHOT oBpaTa UJIU
NpOAYKEHOT KPUBUYHOT JieJa, IpY YeMY CY/J| He MOXKe J1a IOMEepPH JieJ10 3a BUIlIe
0/l 1BE KOJIOHE HaleCHO, pauyHajyhu o/ oHe y K0joj je o0cHOBHa KBasinpuKaiuja
gesa*

29 Hcro.
30 Hcro.
31 Hcro.

32 BujeTu paJiHU JIUCT KOjU Ce HENIOCPEJHO KOPUCTH 3a oJMepaBame kasHe (cTp. 30) u
4. 15 3akoHa o oipehuBay BpCcTe U 0iMepaBakby BUCUHE Ka3He.

33 VY MaKeJJOHCKOM IpaBHOM CHUCTEMY y aJITepHAaTUBHe Mepe Cla/ajy: YCJIOBHa 0CyAa,
YCJIOBHA OCY/ia €a 3alUTUTHUM HaZj30pOM, YCJIOBHO IIpeKU/Jalkbe KPUBUYHOT IOCTYIIKA, pajy
ONIITEM UHTEpPeCY, CyJcKa onoMeHa U KyhHu 3aTBOD, 4. 48a, KpuBudeH 3akoHUK, Cayxc6eH
secHuk Ha PM, 6poj 37/96, 80/99, 4/02, 43/03, 19/04, 81/05, 60/06, 73/06, 7/08, 139/08, 114/09,
51/11,135/11, 185/11,142/12, 166/12, 55/13,82/13, 14/14, 27/14, 28/14, 115/14, 132/14, 160/14,
199/14, 196/15, 226/15, 97/17 u 248/18.

34 BupaeTu paJHU JUCT Ha CcTp. 38 Tay. 5.
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Y Make/Zi0HUjH je CIPOBEJIEHO U EMITMPHjCKO UCTPAKHUBAbE O pe3yJTaTuMa
NpUMeHe ropeonUuCcaHOr HAYMHA OZiMePaBakba, Ca OCHOBHUM I[UJ/bEM Jla Y TBPU
Jla JIM Cy OCTBapeHU OUeKHMBAaHU YTHUIAjU HAa Ka3HEHY MOJUTHUKY cyZoBa. Hasnasu
Cy HEraTHBHH, jep ce MoKa3aJio Jla HyMepruiKa paBuJia He JIONPUHOCE HYKHO
yjeiHavyaBamwy.?® YoueHe cy U HeKe Apyre TojaBe — Yy jeTHOM JeJy mpecyaa
HeMa 00pa3JioXKera, BepoBaTHO 360r Tora LITO Cy Cy/iUje cMaTpaJie Ja je
JI0BOJBHO TONyHhaBae paJHUX JIUCTOBA, a y HajBeheM O6pojy npecyza cyauje
Cy Ce 3ampaBo JipKaJie caMo OHUX (IPOBEPEHUX) OKOJHOCTH, NpeJBUhEHUX
panuje K3-om. [lopes HaBeieHOT, UCTPaXKUBabE je OKA3aJI0 [1a Cy HyMepHU4YKa
npaBuJia, y3 U3BeCHe U3y3eTKe, JJ0OBeJa /10 CTPOXKe Ka3HeHe MOJIUTHUKE Y
O/THOCY Ha NepHO/Ji Tpe HUX0Be NMpuMeHe. [loce6aH cerMeHT UCTPaXKUBakba
Npe/ICTaB/ba0 je UHTEPB]y ca NpaKTUYapHuMa, KOjU Cy HaBeJd HU3 3aMepPKH,
MOYEeBLIM OJ] TOTA ZIa HUCY YYECTBOBAJIH Y CTBapalby OBUX NIPaBUJIA, IPEKO
npeJUMeH3MOHUPAHOT 3Ha4Yaja 0TeXaBajyhux OKOJIHOCTH, 10 TOra /]a Cy HeKa
O/1 TpaBHJIa OLEHUJIM Ka0 HEJIOTUYHA, TELIKO TPUMEHUBA U CIMYHO.

3a passiuKy o] aMepUYKOT YNy TCTBA, MaKeJOHCKU 3aKOH HUje 610 AYTOr BEKa,
nowto je 2017. roguHe, nocje caMO HEKOJIMKO FOAMHA BaXKewa, YKUHYT Kao
HeycTaBaH.3®

4.3aKk/py4yHa pa3sMaTpama

HWaxko cy Masio6pojHa 3aKOHOZaBCTBA ¥ KOjMa je CIPOBe/IeHO T3B. MaTeMaTH-
30BaHO O/iMepaBakbe Ka3He, YNHU Ce Jia Cy U T IpUMepH JI0BOJbHU Jia 6U ce
M3Be0 3aKJby4yaK 0 TOMe Jla JIU je 0Baj KOHLEINT IPUXBaT/bUB UJIH He. [locMaTpaHo
ca aclekTa CyAuje, Kaja ce CTaBU II0 CTPaHU IPUTrOBOp Ja HapyllaBa
IbUXOBY HE3ABUCHOCT aHyJMpameM cJa0604He OlleHe, OH MOKe YaK U OUTH
NIPUMaMJbUB, jep LITeJU lBbUXOBO BpeMe, MEHTAJIHY eHeprujy U Ha U3BeCTaH
Ha4YWlH yMamyje oAroBopHOCT. [locao cyzuje je nojeJHOCTaBJ/beH, CBOhemeM
Ha IPOCTe MaTeMaTHU4YKe ollepalije, IOCeOHO Y CErMeHTY 00pa3JoXkKema, e
ce y KJIaCHYHOM NPUCTYIY 32 CBaKy OKOJIHOCT MOpajy npoHahu panuoHasHy,
JIOTUYKU OJP>KHUBHU apryYMEHTHU KOjU MOTKpPEIJbYjy HbeHY peJeBaHTHOCT Y
JlaToM cJiy4ajy, o6jalimbaBajy 360T 4dera joj je mMpUIMCAHO oJiaKiaBajyhe
WU oTexxaBajyhe fejcTBoO U oapeheHa Mepa TOr JiejcTBa y CKJIONY OCTaJIUX
okoJsiHOCTU. CBe TO OBJle U30CTaje, OCUM y CJy4ajy KajJia CyJZ IpOoLeHH Ja je
HY’KHO [Jla Cce y IIpoLieCc oAMepaBamwa yBe/le HeKa HyMepUYKHUM IpaBUJIMMa
HenpeJBuheHa OKOJIHOCT, IITO GU U3MCKUBAJIO JeTa/bHUje 06pasJioKembe.
[IlpakTH4Ha nocJjeArLa ,MaTeEMaTU30BaHOT” oJjMepaBama jecTe yBehamwe

35 PesysnTaTu uctpaxkuBama u3 I JlaxxeTuk-boxxypoBcka, JI. Hanes, 2017: 44-47.

36 OpnykaYcraBHor cyna MakegoHuje,Y 6p. 169/2016-1, 01 27.09.2017.roarHe, npey3eTo
ca http://ustavensud.mk/?p=11736, npuctyn 26.01.2019. roauHe.
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Y4YHMHKA U epUKACHOCTH CY/IMja, aJlk U CMambelbe pU3HKa Jia pecy/a ,najaHe”
360r O/IJIyKe 0 Ka3HH.

JenaH ox mpuroBopa OBOM MPUCTYIY OJMepaBarba Ka3He JIeXKU Y YHbEeHUIU
Jla je moTpebHO yHaIpe/ U3/ BOjUTH LITO je MOTyhe 06MMHU]jY U pa3paheHH]y
JIUCTY peJIeBAHTHUX OKOJIHOCTH, YUMe Ce OCTaBJ/ba CKy4YeH MPOCTOp 3a
€J1I060/1HY CYZIUjCKY OLIEHY M TaKO M36eraBa MJHU CBOJAM Ha 3HAYajHO Mamy
Mepy HeyjeJHAUeHOCT CyJACKe Ka3HeHe IMOJIMTHKe. [IpeTmnocTaB/beHy
OMHUIIOTEHTHOCT TBOpalia HyMepU4KHUX MpaBuJia JaKo je 060pUTH, ToCeOHO
YKOJIMKO Ce Pajii 0 CHCTeMHMa KaKaB je MaKeJJOHCKH, KOjU CaApKU He TaKO
6pojHe U HelOBOJbHO pa3pabheHe osiakuaBajyhe u oTexxaBajyhe OKOJHOCTH.
Kaza ce Tome foja la HUje MO3HATO KAaKO Cy OHe ojabpaHe, MajJia JJOHEKIe
nojcehajy Ha oHe U3 paHujer yiaHa 39 K3-a, 3a pa3/iuky ofi aMEPUYKHX Koje
Cy yBeJleHe Ha OCHOBY CTAaTUCTUYKOT UCTPA’KMBakha Cy/[CKe MpaKce, Ipo6JieM
MOCTaje joll yneyaT/bUBHjU. Masii 6poj KaTeropuja rnojeHoCTaBJbyje Mpolec
oZiMepaBakha, aJIv I'a M 0MACHO y/1a/baBa 0/ PEAJIHOCTH, Te ce oBJe BpahaMo Ha
HCTe OHe IPUT0BOPE KOjU Cy HeKaJja ynyhMBaHU KPUBUYHUM 3aKoHUHMa XIX
BeKa U BbUXOBUM humerus clausus niuctaMa oJiakiaBajyhux u oTexaBajyhux
OKOJIHOCTH.?’

Takobe, usieja MaTeMaTHU30BaHOT O/ MepaBakba je 10 cajia peajd30BaHa TaKo
IITO je peJieBAHTHUM OKOJIHOCTHUMaA yHanpes oapeheHo fejcTBO U GUKCHA
HyMepHUKa BpeJHOCT Koja JebuHulle Mepy Tor AejcTBa. To 3Ha4u jAa ce y
MaTeMaTH30BaHOM OZjMepaBamby 3allpaBo MPUMERYje aHaIUTHYKN METO/ 3a
Bpe/iHOBakb€ oJlaKLIaBajyhux 1 oTexxaBajyhux OKOJHOCTHU. Y JIOTULU OBaj METOJ,
no/ipa3yMeBa MHCAOHO pacTaBJ/bakbe CBAKOT CJIOXKEHOI IpeJiMeTa Ha lherope
cacTaBHe JleJIOBe, YUHUOLEe UJIU aclleKTe, JOK y KOHTEKCTY oJjMepaBamba OH
JUKTHUpPA U3/IBOjeHO MOCMaTparke CBUX pesieBaHTHUX OKOJHOCTHU CJay4daja U
M3/1BOjeHO YTBphUBame BUXOBOT YTHULaja HA Ka3Hy. Y OCHOBHU OBOT MeTo/a
HaJsla3y Ce MEXaHUIIMCTUIKO BUlere CTBAaPHOCTH, Te Ce Kao HheroB OCHOBHHU
HeJl0CTaTaK ojaBJbyje TO LITO Ce CIyyaj He TocMaTpa Kao je JUHCTBEHA LieJINHa,
Beh Kao MO3aMK cacTaBJ/beH U3 ,pacuenkaHux” cermeHarta. lbume ce packujajy
,’K1Be” Be3e u3Melhy OKOJIHOCTH, T€ OCHOBHA MaHa OBAaKBOT yIJa IocMaTpamwa
JIE’KU y TOME LITO ce Ty6U U3 BU/Aa BbUXOBO KOpeJIaTUBHO [lejcTBO, MehycobHa
WHTepaKlija v npemnjuTame. HujegHa nojaBa y peaJlJHOCTH HUje ay TapXU4Ha U
HOTIYHO y ce6e 3aTBOPEHA, A aHAJUTUYKH METO/, 110J1a3H1 O/ YIIPaBO CYIPOTHE
npeTtnocTtaBke. OH ce 3aCHMBA Ha T3B. MO/Jie/1y IPOCTOr UAEHTUTETA, 110 KOjeM
je cBaka MojaBa yBeK UCTO, HEIPOMEHUBO jeJHO, /M UeHTHUYHa CaMoj CeOH.
Tako ce 3aHeMapyje NpoTHBpeYHa NpUpPOJia CBaKe YHHEHUIle, KOja Bapupa
Yy pasJIMYUTHUM KOMOWHallMjaMa ca APyTruM YhibeHulama. JJpyrum peuuma,
Moryhe je ga ce y cnojeBUMa NpUMapHO, U30J10BAHO NPOLIEHEHO [ejCTBO

37 Buuie o ToMe y MusnaguHosuh-Credpanosuh, 2012: 107 v Hagasbe.
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nojelMHa4YHUX (aKTopa HeKajsa MOAUPHKYje, Te Ce HEKH 0J] ’bUX MOTY
MehycoGHO Hey TpaJIMcaTH UJIY, TONY T KaTaJIU3aTopa y XeMHU|jH, 10jadyaBaTH UJIU
yMambHUBaTH ejCTBO je/jaH ApyroMe. Huje HCK/by4eHO HU TO /1a HEKU GaKTOPH,
Ka/la ce I0CMaTpajy y TOTAJIUTETY, IOTIYHO MeTaMopdo3upajy, npeTBapajyhu
cey CyImpOTHOCT Pe3yJITATy CAMOCTAJIHE OIeHE.

Tpeba gojaTyu ¥ Ja je oBakBa JIOTUKA CyNpoOTHA OHOMe UITO CyJuje
TpaJULMOHAJHO Pajie NPUIMKOM OiMepaBama, jep ce y TEOPUjU UCTUYE /1A CY
OHU HaKJIOWkeHUjU puMeHU cuHTe3e (baBioH, 1966: 228, XopaTuh, 2003: 200,
Kam6oBckny, 2006: 708, CtojaHoBuh, 2010: 274 u np). CuHTE3a ce TeMeJ/bH Ha
CXBaTamy l0jaBa Kao JUHAMUYKHUX CUCTEMQ, y KOjuMa y je JHOj paBHHU I1OCTOje
Mehycob6HU oJlHOCH M3MeDy pas/IMYUTHX, HEKala U CYIIPOTHUX eJIeMeHaTa,
aJiu ¥ 0jHOCH U3MeDy esleMeHaTa U LieJIMHe, Y Apyroj paBHuU. U caMu esleMeHTH
ce MOCMaTpajy Kao MoJapru30BaHO AUjaIeKTUYKO je JUHCTBO, a He Kao NPOCTHU
HJeHTUTeTHU. EBUJIEHTHO je jla ce TO y MHOTOMe pasJMKyje oJ, IPeTX04HOT
CXBaTama 0 I0jaBaMa Kao MPOCTUM MeXaHUYKUM CKYTIOBUMa y ce6e 3aTBOPEHUX
esieMeHarta. [I[puMewmeH y IOCTYNKy ofMepaBaba, CAHTETUYKHU MeTO/, 3Ha4Hu
dbopMupame jefUHCTBEHE CIUKE O [IeJ1y U YUUHHUOLLY, 1a OU Ce HAa OCHOBY TaKBOT
yTHUCKa oApe uJa ka3dHa. OHO LITO je NpecyZHO 3a U360p Ka3He jeCcTe Ta YKyNHa
MMIIpecHja, a He 36Up NojeJUHAYHUX OlLleHa, Kao Ko/ aHaJsiu3e. Kaja ce cBe yame
y 063UD, IOCTaje jacHO Jla aHAJUTUYKW U CHHTETUYKU METO/, HUje UCIIPAaBHO
MoCcMaTpaTH Kao CYKob6/beHe CYIIPOTHOCTH, Koje ce Me)yCOBHO UCKJIbYYYjy, Te
ce y TeOPHUjU KPUBUYHOT NpaBa 3aTO U Npenopyyyje bbUX0BO KOMOUHOBaKE
(Ctojanosuh, 2010: 274).

[Topen Tora mTo je CIOPHO AaIPUOPHO U UCKJ/BYUYHUBO CBPCTaBake OKOJIHOCTHU
y osiakiiaBajyhe uim oTexaBajyhe, kao U npuaBame PUKCHUX OpOjUaHUX
BpPEAHOCTH, CIIOPHO je MU TO Kako je oapehuBaH 6poj 60/j0Ba KOju HOCe
nojefuHayHe oKOJHOCTHU. Jlok cy y CA/] OHU HacTaJId Ha OCHOBY CTaTUCTHUYKe
aHaJIM3e CyZiCKe TpaKce, 4eMy ce Takohe, Moke Hahy 3aMepKa, HeMa IolaTaka
KaKo je MaKeJJOHCKU 3aKOHO/laBall Zi0La0 10 HbUX, LITO YUTAB KOHILEMNT joll
BULIE JUCKPEAUTY]e, jep je Tellko U36ehu yTHUcakK Aa ce CBeMy NPUCTYIIUJIO
HeKaKo MPOM3BOJbHO. Yak U Ja je 3a ofpehrBambe HYMepPUUKUX BPEHOCTHU
kopuuiheHa cy/Zicka Ipakca Kao eMIUpUjcka 6a3a, y MaKeJJOHCKOM CJIy4ajy
cUTyallMja He 61 6UJIa ,9MCTHja”, MOIITO 61U ce MOrao UCcTahu MPUTOBOP J1a OHA,
Kao HU Y APYTUM CUCTEMHMA eBPOICKO-KOHTUHEHTAJIHOT TUIIA, He PeICTaB/ba
M3BOD IpaBa.

Hapasbe, y MakeOHCKOM 3aKOHY je a priori naTa npeBara oTeaBajyhum
OKOJIHOCTUMaA; ’bUXO0Ba JJOMUHAllMja HUje TOJIMKO 3aCHOBaHa Ha 6POjHOCTH
(uma ux 35, y ogHocy Ha 36 oJsiakniaBajyhux), KoJMKo Ha BehUM NpUIMCaHUM
BpefHOocTHMMa (y yKymHOM 36uUpy oJiakuaBajyhe okosHocTu Hoce 131,
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a orexaBajyhe 200 6om0Ba). Y TOM CMUCIIY, CUCTEM HHje HeyTpaJiaH U
n3basaHcupaH, Beh MpojeKTOBaH TAaKo Ja BOAU Ka 3a0lITpaBamy Ka3HeHe
MOJIMTHUKE CYZ0Ba, LITO je MIOTBPDHEHO y UCTpaKUBawy NpUMeHe 3aKOHa O
oApebuBamwy BpCcTe U 0AMepaBaby BUCUHE Ka3He, UAaKO TO 3BAaHUYHO HUje jelaH
O/1 ’berOBUX LIMJ/bEBA, KAKO Ce IOMUY CaMoO yjeJJHa4eHOCT U 06jeKTUBHOCT Y
oJiMepaBamy (4. 2).

AHasM3upaHM NpUMepHU NOKa3yjy Jla ,MaTeMaTH30Bame” o/]MepaBarba Ka3He
MOe GUTH CIPOBE/IEHO Makh e UJIM BUILE BELIITO, 1M OCTaje yTUCAK [1aje Y TUTAY
BElITAaYKH KOHCTPYKT, OCeGHO HeNpHUMEPEH eBPONCKO-KOHTHHEHTAJIHO]
MpaBHOj TPaJULIHjH U JIOTULU. MaKeJOHCKHU TPUMED je II0Ka3ao Jja OH He norabha
HY>XHO LIUJbeBEe paJid KOjUX je YBeJIeH, a y3 To JepopMHullle U KBapH Mpolec
0JIMepaBama, 11a O¥ pe MOorao /ja NoHeCe O peHUIY HEYCIIEJIOT eKCIIEPUMEHTA,
Kao M YyOCTaJIOM MHOT Y JIPYTH IPABHU TPAHCIJIAHTH TPey3UMaHU HEKPUTUUKHU
Y 6e3 y6J/ber NIpoOMHUIl/bakha.
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MATHEMATICAL SENTENCING MODEL IN CRIMINAL JUSTICE:
AN EFFECTIVE METHOD FOR STANDARDIZING THE JUDICIAL
PENAL POLICY OR AN UNSUCCESSFUL EXPERIMENT?

Summary

The basic postulates of the sentencing framework as we know it today were first
established in the 19th century French criminal law, by introducing a system of rela-
tively fixed penalties (a flexible range of minimum and maximum penalties instead
of fixed penalties) and the institute of mitigating and aggravating circumstances.
This approach has been preserved until the present day because it serves as a sort
of balance or compromise between different requirements imposed on criminal law;
first, it entails lex certa stemming from the principle of legality as the basic criminal
law principle; second, it entails the principle of individualization, which implies the
discretionary judicial authority to assess all relevant facts and adjust the imposed
sentence (punishment) to the specific circumstances of a particular case, which is the
presumption for exercising immediate special prevention and accomplishing other
indirect penal policy objectives. However, the system of relatively fixed penalties
is often put into effect by means of a fairly broad penal framework, envisaged in a
separate part of the Criminal Code, whose interpretation may result in sentencing
disparity. The negative consequences of uneven criminal justice policy are by no
means harmless and they may have far-reaching effects, particularly considering
that sentencing disparity has the capacity to diminish citizens’ confidence in the
legal order and the judicial system. In order to resolve the problem of sentencing
disparity, some countries has resorted to the so-called “numerical sentencing guide-
lines”, where the mitigating and aggravating circumstances are not subject to the
discretionary judicial assessment. Instead, such circumstances have been assessed
in advance and assigned certain numerical values; thus, a simple mathematical
calculation of the assigned numerical values indicates the degree of severity of the
committed crime and the type of sentence to be imposed in the specific case. This
“mathematical” sentencing system was first applied in the US in the 1980s, but it
has not had any followers until the recent reforms in Macedonian legislation. The
focal point of research in this paper is the normative framework of this sentencing
system in the US law and in Macedonian legislation, how it is applied in judicial prac-
tice, as well as the immediate consequences and ultimate effects of its application.

Keywords: sentencing, standardizing judicial penal policy, mathematical sentencing
model, US criminal legislation, criminal law of Republic of Macedonia.
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SMART YTOBOPH: PEBOJIYIIHJA H/TH KOMIL/IHKALIHJA?"

Ancmpakm: CuHepzuja udmehy pavyHapckux npozpama u yz2080pda
npusaavu naxcry akademckux npasHuka. Onucauu jow 1996, smart
Yyao080pu cy 3axcusenu cd passojem kpunmosasyma. Auaausupajyhu
padose o6jasweHe y Esponckoj pesuju npusamHoz npasa, aymop npukdasyje
npo6.seme u duseme Hacmase duzumaauzayujom yeosopa. O6pasoxiceHe cy
HajeaxcHuje apcme smart y2080pa, KAo U KUX08a NPUMEHA €a UMEHOB8AHUM
yeosopuma. buso da ce padu mek o jedHOM HOBOM HAUUHY 3A 3AK/YYEHE
U peaausayujy y2080pa ujau o pegoayyuoHapHoj NPOMEHU, aymoMamcKo
ucnymerbe y2080pHe 06agese U HenpoMeH.bUu8ocm smart y2osopa dy6uHCKU
Merajy nocmojehy y2o08opHy npakcy. KaacuuHu nojmosu, Kao wmo
Cy YyC/A08U HACMAHKA y2080pa, mymaverbe u HemozyhHocm uchyreersa,
dobujajy Hosa 3Hauera u PyHKYyuje. 3awmuma y2oeapayva, nompowava u
JjasHoz nopemka online 3axmeea pegopmy nponuca, anu napaneaHo mpeéa
3azoeapamu u npuiazohasarbe mexHoa02uje npagHUM noca08uMa. Smart
ya080p je ynopedue ca aymomamom 3a YAu4Hy npoodjy, HehpoMeH./bU8
je u gynkyuoHuwe Ha blockchain-y. Hema eewmauky uHmeauzeHyujy, a
0CnopeHo je u ez2o8o npasHo dejcmeo. Unak, smart y2080pu Hoce 8eAUKU
nomeHyuja, 01aKwasajy npasHu npomem u CMaryjy pusuk nogpede
y2080pHe obasese.

Kmyune peyu: blockchain, popma, nompowauu, uHmepHem, koduparse,
yeo080p.
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1.YBog

1.1. llojmosu

[lameTHM yroBopu 3acHUBajy ce Ha blockchain TexHosoruju, 6a3u nojgaraka
y K0joj cy moJialid HaKOH YHOCa HelIpOMeHJbUBU (MpeBep3ubuIHOCT). basa
je AMcTpUOYUpaHa, Tj. NoXpawkeHa UCTOBpeMeHO Ha BeheM 6pojy pauyHapa,
Te He NOCTOjU MOryhHOCT Jja ce U3 jeJHOT LieHTpa YTUYe Ha HeH CaApiKaj.
3acHoBaH Ha kpunrtorpaduju, blockchain je curypan, TpaHcnapeHTaH u
aHOHMMaH, MMa IpMMeHY Y CBUM IpaHaMa [paBa I/le ce Tpa>kK1 BepoJ0CTOjHa
jaBHaA KbWra, HelpoMewBe UcTopHje. [Ipy»ka yroBapaunma roys/iaH NpoMeT
6e3 nocpeJHUKA.

[TonyslapHOCT 6UTKOWHA JIONPUHEJA je pa3Bojy Ethereum-a, jaBHe oTBOopeHe
nJjaTdopMe 3a TpaHCaKIlMje, MHOTO CJ10KeHHUje 0/f IyKe pa3MeHe KPUIITOBaayTa.
Y meHOM OKBUPY pa3BHjeH je mporpamepcku je3uk Solidity 3a kogupame
yroBopa. Kogupamwe o3HauaBa npeBohemwe yroBOPHUX KJay3yJa y JMHU]je
padyyHapCKOT Ko/ia, IITO MOBJIa4YHy ClieliudpruyuaH CTUJ yroBapama “ako A, oHja
B”. [lpaBHULU y oZipeheHUM feslaTHOCTUMA Beh cajila Mopajy Aia 3Hajy OCHOBe
KOZUpama.

Smart yroBop je eJleKTpOHCKa UHCTPYKILM]ja, IITO 3HA4YH A KOMIIjyTep MOXe
Jla je obpabyje u ucnymwana. Oz eJIeKTPOHCKOT yroBopa Ha JbY/CKOM je3UKY ce
pasJIMKyje o TOMe LITO je 3aMKcaH y padyHapckoM Koy (Dimatteo, 2019: 806).
ATepHaTUBHA MMEHA Cy KPUIITO YyTOBOPH, IAaMeTHU YTOBOPHHU KO/, IaMeTHHU
YTOBOPHHU IpOrpaM.

Smartyrosop je ynopeAuB ca ayTOMaTOM 3a YJIM4YHY IpoJajy. AyToMaT npuMa
HoBal, Bpaha Kycyp ¥ M3/aje IPOXU3BOJ M0 NpHKa3aHoj LeHU. HakoH 1mTO
Kynal ybaly HoBal, HUje NOTpe6Ha HUKAKBa JbyJICKa UHTepPBEHIIM]ja Jja 61
ce yroBOp 3aKJ/by4Huo U UcnyHHo. OH je HENPOMEHJbUB U caMoU3BpLIaH. Yak U
Kaja je kynay npuHybeH, ayTomMaT 64 oneT U3/a0 NIPOU3BO/, UAKO je YTOBOP
HuiTaB. CBaKo ca HOBIIEM je MOTeHIMjaIHU Kynall, 6e3 0631pa Ha OCJI0BHY
croco6HocT. [lonyT yiM4HOr ayToMaTa, Smart yropop uma Tpu pyHkuuje: 1.
yyBa npasuJa (1eHa sumeHke je 100); 2. BepuduKyje nomToBame NpaBuIa
(ma sm je kymnay y6anyo Ta4aH U3HOC); 3. y CTamwy je Jja mpaBUJia CaMOCTaJHO
CIIpoBe/ie, OJTHOCHO UCIYHHU YMHUAOY (M306alyje JMMeHKY U Bpaha kycyp). 3a
pasJIMKy 0J yJIMYHOT ayToMaTa, Smart yrosop npomehe HajpasinuuTuja 406pa,
r06aJiHo, y3 3aHeMapJ/bHBe TPOLIKOBe, HA UHPPACTPYKTypHu 6e3 BJIacCHUKA.
YMecTo MexaHUKe, OCJIama ce Ha copTBep U padyHap.
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1.2. Ocobune

Smart yroBopy HUCY HeKa HOBa BpCTa yroBopa Beh cBakM yroBop MoKe NOCTaTH
JnaMeTraH". [lojaBy Tpe6a CXBATUTH Ka0 HHOBAaTUBHO yTOBapakhe 0CJI0HhEHO Ha
MH(OPMALMOHY TEXHOJIOTH]Y, CKYTl ay TOMAaTH30BaHMUX HAUMHA 3a 3aKJbYYelhe,
u3BplIee u packug yropopa (Tshibende, 2019: 872).

Bakna oco6uHa smart yroBopa je ayTOMaTCKO HCNyHaBailbe ob6aBe3a -
CaMOM3BPIIHOCT, TAKO Z1a KJIACHYHA 32l THUTA IOTPaXKUBakha KOjy HyIX IPaBHU
nopejax Jieayje, Ha IpBU norJies, cyBuuiHo. Blockchain peanusyje yroop 6e3
MHTEepBEHIIWje yropapaya uau Tpehux snna, cucrteM He 3aBUCH 0O/ JbY/[CKOT
¢dakTopa. Smart yropopu GyHKIIMOHUIIY HE3aBUCHO 0/ MEDHYCOOHOT OBeperha
u3MeDhy yroBapaya. 3aTO ce TOBOPU O JAUTHUTAJJIU3ALUjU [TIOBEPEHA MPEKO
HM3BECHOCTHU UCMYHeHha, 0JJHOCHO MOoANU3amy ePUKACHOCTH eJTMMUHHCAEM
nocpelHUKA U BHUXOBUX TpouikoBa (Durovic, 2019: 758). [loTpe6a 3a
MOCPeAHUIMMA, KA0 IITO Cy 3aCTYMHUIY, aJJBOKATH, CY/I0BH, U3BPILUTEIbH,
6aHKe, ocurypanajyhe kyhe u cJ1. ce cMamwyje.

Smart yrosopu cy BpJio aKkTyeJiHa TeMa y IpaBHOj JOKTPUHU. JluruTaniHe
TeXHOJIOTHje 6p30 eBOoJIyHpajy, IITO yTUYe Ha OpojHe NpaBHe MapajurMe.
AkazeMCKU NpPaBHULU HCOUTYjYy KOMNATHUOUJIHOCT TpaAUIlMOHAJIHUX
NpaBHUX NMPaBUJa U HOBOT AUTUTAJHOT OKpYXKeka, pa3MaTpajyhu aa i je
YTOBOPHO NMPaBo JJ0BO/bHO GJIEKCUOUIIHO 3a smart yroBapame. JJokTpuHa je
OTBOpMJIA Jlelle3y MUTamwa, 0Jf CyMmbe Jja Cy smart yroBopu 3aucTta npaBHO
o6aBe3yjyhu, ma o TBpAme Aa NpeJCTaB/bajy AUCPYITUBHY UHOBALUjy Y
IIPaBHOM CUCTEMY. YTOBOPHO NPaBO Ce Mema: Jia JIM Cy XaKepCKU Hanaz Uujau
rpelika y KoAy HOBU IpUMepH 3a BUlly cuy? PacnpaB/ba ce 0 KOpUCTUMA U
pysHIMMa smart yroBopa, ykasyje Ha TeXHU4YKa OrpaHAYea HellpuaaroheHa
CJIOKEHUM OZJHOCHMa peaJiHor cBeTa. buso fa cy smart yroBopu caMol0BOJbHY,
jep PyHKIMOHUIILY HE3aBUCHO OJi MPAaBHOT CUCTEMA, UJIU Cy CaMo joll je/Ha
0J1 MHOTHX HOBMHA, IOTPEOHO je yKa3aTu Ha JOKTPUHApPHE, JIeTUCJAaTUBHE
Y IpaKTHU4YHe JUJIeMe [I0BOJIOM I0jaBe ca KOjOM Ce NpaBHU NOpeJak o caja
HUje CYO4Ho.

1.3. Jlepunuyuje

KoHuenTt nameTHUX yrosopa ocmucJsauo je 1996. Nick Szabo, komnjyTtepcku
Hay4yHUK, IPaBHUK U Kpunrorpad, folaBlliv Ha UJejy [la UyyBa yroBope y
JAUCTpUbyUpaHoj 6a3u nojaTaka, *kesjiehu yroBopHy npakcy 6e3 nocpeJjHUKa,
He3aBHUCHY 0/] NOY3/4aHOCTHU cayroBapaya. OH je feduHUCcao smart yroBop Kao
KOMIIjy TEPU30BaHHU TPaHCAKI[MOHHU IPOTOKOJI 33 U3BpIIaBamke YTOBOPHUX
kJsay3ysa (Durovic, 2019: 755).
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Smart yroBop je ckyn obehawa, yk/bydyjyhu U NpOTOKOJIe 32 HHUXOBO
Hcnykemwe. M3BpuaBa ce JUrHTAJHO NyTeM codpTBepa Ha padyyHapCKOj
Mpexu. OTyAa uspas,smart”, vako BelITauKa UHTEJUTeHIIMja HUje YK/byYeHa.
To je camou3BpiiaBajyhu KoMIjyTepcku nmporpam. M3pas ,smart yrosop“ je
OCIIOpEH, jep HeMa BelITa4Ky MHTeJIMIeHIIM]jy, @ paclipaB/bUBO je U HeroBo
[IpPaBHO [J1ejCTBO.

SmartyroBop je pauyHapCcKH KO/, CTBOpP€EH Jja ay TOMAaTCKHU U3BplLIaBa yrOBOPHe
ob6aBe3e Ka/la ce UCNIyHe 33/1aTH YCJIOBY; CIIOpa3yM IJie je HCNIYbee 06aBe3a
ayTOMaTHU30BaHO KOMIIjyTEPCKUM NporpaMomM. Smart yroBop je cCauumeH 0J,
YTOBOPHHUX KJIay3yJ/la HAallUCAaHUX Ha KOMIIjYTEPCKOM je3HKy, 3aCHUBA Ce Ha
Bynosoj siorunu ,ako A, onzaa b, rae A u b gedunuie TBopar yrosopa (De
Caria, 2019: 737).

JlebuHuIMje MpaBHUX ay TOpa Cy CIMYHe, smart yropopu cy: Camoucnysaajyhe
eJIEKTPOHCKe HWHCTPYKIMje 3alrcaHe PadyyHapCKOM KOJOM, KOju MpaTH,
WCNyHkaBa W NPUHYJAHO H3BpuiaBa crnopas3yM; CodTBep moxpakweH Ha
blockchain-y, koju nyTeMm pauyHapa nosesyje JiBe Uiy Behu 6p0j yroBOpHUX
CTpaHa UcnyHwaBajyhu kbUX0Be 06aBe3e Ha OCHOBY peJieGUHUCAHUX QAKTOPa;
JurvurasaHu yropopu 6a3MpaHu Ha 06aBe3yjyhum KJay3ysaaMa,