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HACTABHO-HAYYHOM BERY
I[TIPABHOI' ®AKVIITETA YV HUIIY

Ha cenunuu Hacrasno-nayunor Beha ITpaBHor dakynrera y Humry koja je ompikana
24.09.2015. rogune omrykom 6poj 01-1776/30 Ha ocroBy wiana 209. Craryra ITpaBHor
axynrera y Humy d¢opmupana je Komucuja 3a oumeHy momoGHOCTH JOKTOpCKe
muceprauuje noj HasuoM : "KpuBudHa fena 3noynorpeGe omojHHX apora" KaHamaTa
[{oxoBuh CabaxynuHa 3a jaBHYy 010pany.

Komucuja, nocsie netasbHOr mperiesa 10KTOpeKe nucepranyuje, HacraBHo-HayyHOM Behy
nogHocu cienehu

M 3 B EWNT A

Hlokropcka nucepranuja nox HasusoM : "Kpusmdna nena 3noynotpebe omojuux apora"
kanaunata lLloxosuh Calaxynmna mammcana je Ha 338 crpaHMIa KOMIGjyTepcKH
obpaheHor Tekcra, y3 omrosapajyhu mpopen, ca ykynHo 458 HamomeHe y (ycHOTaMma,
yriaBHoM OuOimorpackor kapakrepa. JluTepapHy mOUIOry OBOra pajia YHMHH YKYITHO
250 nmomahn ¥ WHOCTpaHM H3BOp - YIOGHHIH, KEbHre, MOHOrpaduje, MpHpPYUHHII,
KOMEHTapH 3aKOHa, 30MpKe 3aKOHa, 30MpKe Cy/JCKe IpaKce, MeyHapoaHyu JOKYMEHTH M
€NIEKTPOHCKH H3BOpH, y3 Jpyre OpojHe HayyHe H CTpy4YHe pajfoBe oOjaBibeHE y
4acomucuma, pedeparte ca CaBeTOBaba U BHIIE 3aKOHCKHX IIPOIIHCA.

3a uspany moxropcke aucepranuje kanauaar L{okosuh Cabaxynun je n3abpao TeMy 1o
HacnoBoM : "KpuBuuHa nema 3moynmorpefe omojHux npora'. Pamu ce o mpaBHo-
TEOPH)CKO] M CYACKO-TIPAaKTHYHO] AHAIM3H HM3y3€THO 3HAYAjHHX HMHCTUTYTa IOCEOGHOT
Jiela KpUBHYHOT IIpaBa — KPUBHYHHUX JieJa IPOTHB 3/IpaBJba JbYAM : a) HeosiamheHa
IPOU3BO/IbA M CTaBJbale y MPOMET ONOJHUX Apora, 0) HeoBIamheHO ApXKarme OIOjHUX
Japora ¥ B) oMoryhaBame YyXHBama OIOJHHX Apora. Pa3jMuuTH OGIMIM M BHIOBH



3710ynoTpe6e OMNOjHAUX ApOra, TICHXOAKTHBHUX CYNCTaHIA HIH BUXOBUX IPEKypcopa,
KOj¥ Cy IPOTHBHH 3aKOHY O NICHXOAKTHBHUM KOHTPOJIHCAHHM CyNCTaHLaMa yrpoXxasajy
3apaBbe (2 ¥ JKUBOT, OHOCHO (GUIMUKH MWIM ICHXMYKH HHTETPUTET) JbYIH CBakKe
JpIKaBe, 11a TAKO U Halle.

36or BHCOKOT CTEI€Ha APYIITBEHE ONACHOCTH OBHMX [Jcjia H o0MMa W WHTEH3HUTETA
[POy3pOKOBAHKMX MOCITEIMIA N0 XHBOT M 31paB/be JbyIH, Kao A MHTEpHALMOHAIHOT
KapakTepa oBe mojase (rae ce OmOjHA Jpora NPOW3BOIM Y JENHHM JpXKaBaMa,
TpaHCTOpTyje HPEeKOo TEPUTOpHja IpYrMx Ipxiasa H KopucTH, "yxuBa' y TpehuM
apasama) MehyHapogHa 3ajeJHHIA je mouerkom 20. Beka Mpejysena Hamope Jia ce
YCTIOCTABH j€IUHCTBEHH CHCTEM KOHTPOJE MPOU3BOMILE H IIPOMETa, OXHOCHO ymnoTpebe
onojHEX apora. Y TOM LHJBY je JOHETO BHLIC MeljyHapoIHUX IOKyMEHaTa KOJU JaHac
uMHE OCHOBY 33 WHKPHMHHAIHjE OBMX NPOTHBIPABHAX NOHAINAbA y CBUM [IO3UTUBHHM
3aKOHOJABCTBUMA, OMJIO Aa Cy KpUBHYHA JI€/a 3noynotpebe ONnojHUX Apora MponucaHa y

KPHUBUYHOM HJIH JPYrOM (ciopesHOM) — METUIIMHCKOM 32KOHY.

Cee TO ykasyje Ha BEJMKH 3Hayaj CBEOOYXBATHOI HaywHOT HCTpaXuBaiba ojMa,
KapaKTepHCTHKa, CaApKHHE, BPCTE, €leMEHaTa, MpaBHE MPHUPOAE, CUCTEMa H OCHOBA
KPHBHYHE OATOBOPHOCTH M K2XHUBOCTH yUHHMIIANA BAIIE Pas/IAIUTHX KPUBHYHHX JIeNa
35j0ymoTpe6e OMOjHEX Apora Koja Cy MPOMHMCaHa y KpHBMYHOM 3aKOHHKY (amu YujH
OCHOB MHKpHMHMHAaIHje Ce HAJa3H y 31PaBCTBEHUM (MEIMITHCKUM) TPOMHICHAMA — 3aKOHY
0 IICHXOAKTHBHMM KOHTPOJIHCAHMM CYIICTaHI[aMa), il U Jia Ce 0Ba jiena aHAIM3UPAjy Ha
6a3u nocrojehnx MehyHApONHHX CTaHIApAa, OJHOCHO pEllera y yNOpeAHONpaBHHM
CHCTEMHMa, TIOCEeGHO Kaja ce MMa y BHIY YTHIA) pe3yiraTa OBAaKBHX HCTPXKHBARA :
npBo, HA  3aKOHOJaBUa Yy  TpaBly  yHanpehusama — KpUBHYHONpPaBHHUX,
KPHBHUHOIPOLIECHHAX ¥ KPHUMHHATHOTIOJMTHYKHX PeIeka y 3aKOHCKOM TEKCTY de lege
ferenda npu 3axoHOAaBHOj pedopMH y 067aCTH KPUBHYHOT NPaBa yomuiTe, H Ipyro, 3a
CYACKy NpaKCy KOJ IHpaBHIHOT, eQUKAacHOr, KBAIMUTETHOT H 3aKOHUTOr NPaBHOT
KBAIM(UKOBAIbA PAITMYATAX XMBOTHHX CHTyauHja y KOjEMa ce OBa KpHMBHMYHA Ji€a
yOIINTEe T0jaBJbyjy M IHHXOBOT IOzBOhEHa IOJ oxroeapajyhe 3akoHCke oapenbe
[O3MTHBHOT KPUBHYHOT 3aKOHO/IaBCTBA.

CTPyKTYpAJHO je paj [oje/beH y MET IJ1aBa y3 YBOA H 3aKJby4dHa pasMarpama. Tocy:1)
MehyHapomHH CTaHmapau y cy36ujamy 310ynoTpeGe ONOJHHX Jpora, 2) KpUBHYHA J€ja
370ymoTpe6e ONOJHUX Apora y YHOPEJHOM 3aKOHOJABCTBY, 3) HCTOpHjCKH pa3BOj
KPHBHYHHX JIeNia 370yNoTpele ONOjHHX 1pora, 4) KpHBHYHA Jena 370ymoTpede ONnojHUX
Apora y 3akoHogaBcTBy Pemy6muke CpOuje ® 5) KpHBUYHA [€na 30ynoTpede onojHuX
Apora y npacyaHoj IPaKkcH.

Y yBomHoM ety (ctp. 1-20) xammumat I{okoBuh Cabaxy[uH je M3J0XHO HpolieM,
NpeIMeT, Wb ¥ METOJe HaydHOT MCTPaXHBaIba, XHIOTETHYKH OKBHUP, Bapujabne u
HHIUKATOpe, T€ Hay4HY U JPYLITBEHY ONpPaBIaHOCT HCTPAKUBAA, IIC je ucTakao aa ol
HajCcTapMjuX BpeMEHa [0 JaHAllbHX JaHa CBa JpYyIITBa moKyIaBajy jAa mponaby
eduKacaH, KBINTETaH U 3aKOHUT OArOBOP HA Pa3jIMIUTE o0JMKe U BHIOBE YyIpOXKaBarmba
3/paB/ba JbYAM (3710)ymOTPe6OM ONOJHUX JApOTa, HaKo je y oxpebenuM JpymTBUMa
yrnorpe6a OBHX CYNCTaHIM GHia J03BOJbEHA y PEIMIHO3HE CBPXC MIH Y cly4ajy parta.



Panu ce o ApyMITBEHO ONACHUM M IIPOTHBIPABHUM JECTIaTHOCTAMA KOja Cy YIpaBJ/bCHa Ha
YIpOXaBarbe 3paBiba HHAMBALYATHO Heoapeheror 6poja Jby/H, € YIMHHOLM 9CCTO Ha
0Baj HauuH TpPUGaB/Bajy MPOTHBIPABHY MMOBHMHCKY KOPHCT. Y JajbeM TOKY yBOIHOT
W3JIaramka KaHAUAaT j€ yKa3ao Ha [MIMPOK CIIEKTap Pa3InuuTHX NUTamba Koja je obpamuo y
CBOM pajly, a Koja NpakTH4HO oapehyjy mojaM, KapaKTEPUCTHKE, EIEMEHTE, CANpXKuHy,
3Ha4aj, IpaBHy NPHUPOAY, OGNIMKE HCIO/baBambha H IPONHCAHE KAa3HE U JPYre KpUBATHE
cankiuje (Mepe Oe30eqHOCTH) 3a YYMHHOLE BHINE KPMBHYIHMX J€ia 3n0ynoTpebe
OnojHUX mpora y moMaheM, MehyHapoaHOM M YNOPEIHOM KPHBHYHOM 3aKOHOJABCTBY,
aJIM U Y TEOPHjU U NPAKCH.

IIpsa rnaBa (ctp. 21-51) Hocu Hasu : "MebyHaponHu CTaHAapau Y cy30ujamy
3noynoTpe6e onojHuxX Apora". Byayhu na nenokynHy MpaBHA CHCTEM PenyGiuke Cpbuje
IpOXKHMajy MelyyHapoHH CTaHIapaH KOJU Cy MHKOPIIOPHCAaHH y IbEra, TO j€ JOTHYHO Ja
je KaHmMAar oxpeheHy Naxsy Ha MPBOM MECTY y CBOM pajy NOCBETHO yNPaso OBOj
anamusyu. Vanarame y OBOM Jely JOKTOPCKE AMCEpTallHje je MOAE/bEHO y ABE LEIHHE
Koje Ce JIOTH4YHO HacTaBbajy. OBie Cy aHamm3upane oipenaGe BULIC YHHBEP3ATHHX
MeljyHapoqHHX IOKyMeHaTa Koje ypebyjy o6mact mpoM3BOZ€, KOHTPOIE, IPOMETa 1
Kopuiherma ONOJHAX APOra y MEAUIMHCKE M HAYYHE CBPXE, OMHOCHO IpoImucyjy ob6asese
ApXKaBa Ha CTIpeyaBarby ¥ Cy30Hjamy pasIMUUTAX OONIMKA U BHIOB2 370ynoTpede OBUX
CYIICTaHLH IPUPOTHOT UM CHHTCTHYKOT IOPEKIIa.

Ilppa nenuHa aHauuM3upa MehyHaponHe JOKYMEHTe NOHETEe y MEPUOLY IIpe Hpyror
CBETCKOT paTa Kao o cy : Pesomymuja [llanrajcke KoH(epennuje, Xauika KOHBEHIHja
o onujymy, JKeHeBcKa KOHBEHIHMja O ONHKjyMY, KoOHBeHIIMja 0 OTPaHUYEHY ITPOH3BOJE
u mucTpuOynmje omojrux Apora ¥ Komsenumja o cy30ujamy HE3aKOHHMTE TPrOBHHE
OMacHUM Jporama. Y IpyroM Jeily OBE IJlaBe Cy aHAIH3MPaHC oapenbe MehyHapOIHUX
JOKyMeHara JoHeTHX mocie 1945. roaune, KOjH 3allpaBO M YMHE CABPEMEHH CHCTEM
MelyHapoaHKX CTaHIapIa 4 o6aBe3a 3a ApxaBe NOTHHMCHALC Y CIpedaBatby 1 cy30ujamy
pasIHUMTHX OOJIMKA B BUJOBA 310yNOTpede OIIOjHUX JApOra.

Ha 0BOM MecTy Cy aHa/IM3HpaHH cieaehu TOKyMEHTH ! ITpotokon u3 Hjyjopka, [Tapucku
npoToKol, [IpOTOKOJ O OrpaHHMvueIy M PETyIHcamy rajema Maka, Kao M IPOU3BOJILE,
MelyHapoxHe TProBHHE, TPrOBHHE Ha BCJIHKO H ynorpebe omujyma, JeIMHCTBEHA
KOHBEHIHja O ONOJHMM Jporama ca IPOTOKOJIOM O meHoj m3MeHd, KoHseHmuja o
IICHXOTPOIHHM cyricTannama i Konsennuja YH npoTHB HE3aKOHUTOT IIPOMETA OIIOJHUX
J(pOTa ¥ IICHXOTPOIHKX CyNCTaHIH. TO Cy HOKYMEHTH IOHETH Y OKBHPY H NIOX OKPHIEEM
Jlure wnapoma, omHocHo OpraHmsaumje VYjeAHBEHAX pauuja. Ho, oBa aHamm3sa
MeljyHapoIHHX CTaHIapla HHje cama ceOH LHb, Beh npeacTaBiba OCHOBY 32 IPOYYaBame
cTelleHa M OOMMa IHLHXOBE HMIUIEMeHTanuje y Aomahe 3aKOHOJABCTBO, OAHOCHO 32
npeiaramhe HOBUX H H3MEHY U JIONyHY noctojehux pelrema y 0Boj 001acTH.

Jlpyra rnasa (cTp.52-156) mon HasusoM : "KpusudHa feima 3n0ynorpede ONMOjHUX Apora y
YIIOPEIHOM 3aKOHOAABCTBY" CAIPXH TEOPHjCKY aHANM3Y PaslHiATHX KPUBWYHHX Jeja
3770y1I0Tpe6e ONOjHAX ApOra y BHINE YIOPEIHHX KPHBHYHHX 3aKOHOJAaBCTaBA 4yuMe Ce
CTBapa COJIMAHA OCHOBA 3a CYNTHJIHY NPaBHY aHaIu3y ¥ ynopehuBame OBHX 3aKOHCKHX
pelnem»a ca CIMYHAM pememuma y PemyOmuiu Cp6uju. To Moxe OUTH OX KOPUCTH H



HalIeM 3aKOHOJABLY IpH (popMyinHcamy OyAyhuX 3aKOHCKHX pelCH:a y 0BOj 00JIaCTH.
Uznarame y OBOM eIy JAOKTOPCKE IUcepTalyje je MoNebEHO y TeT Jel0Ba. To cy: 1)
3aKOHOHO/IABCTBO MCTOYHOEBPOTICKAX JpKaBa I Cy aHaNN3HpPaHH 3aKOHH - Anbanyje,
Benopycuje, Ectonuje, JlutBanuje, Monnasuje H Pycuje, 2) 3aKOHONABCTBO
3aIaJHOEBPOTICKHX ApXaBa IJe Cy aHAINW3MpaHH 3aKOHHM - JIykcembypra, Hemauke,
Hopsemke, Puncke, PpaHITycke, Xpsatcke, [1IBajuapcke u IlIBencke, 3) 3aKOHO/IaBCTBO
GIIMCKOMCTOYHHX ApPXKaBa IAe Cy aHATM3MpPaHH 3aKOHCKM NPOIHCH . Jopmana, Karapa,
Caynujcke Apabuje u Typcke, 4) 3aKOHONABCTBO apuUKKX ApKaBa Ie Cy aHATM3UpaHu
saxonu Erunra m Cy/aHa ¥ Ha Kpajy 5) 3aKOHOJaBCTBO a3MjCKHUX JpXKapa rae cy mpeameT
ananu3e 61 3aKoHCKH nponucy Kazaxcrana u Kune.

OBaj A€o paja je OKOHYAH KOMEHTapOM H aHATH3OM TOjeAUHHX YNOPEIHONPABHUX
pemema MehycoGHO H y OMHOCY Ha CiIMYHA pelICHa Yy KPHBMYHOM 3aKOHOJIaBCTBY
Peny6muake Cp6uje. IloceOHy BpeIHOCT OBOT Jeja paga ynpaBO 4HHM BeEjHKa
IIapOJUKOCT W GOraTcTBO NMOCMAaTPaHMX ¥ aHATM3HPAHHX YIIOpPETHONPABHAX PEIICHa
npxasa u3 Espone, Adpuke 1 Asuje ca BUIlE PAsIHIHTHX KPUBIIHHX Jiefia y OCHOBHOM,
IIPUBUJIETOBAHOM M KBAIH(HKOBAHOM 06MMKy ca pa3NMYMTAM BpCTaMa # Mcpama
KPHBHYHUX CAHKIIFja 32 FbUX0BE YUMHHUOLIC.

"UcTOpHjCKH Pa3BOj KPHBHYHHX JIETIA 3710ynoTpe6e ONOjHAX Apora” mpeacTaBba obmact
HCTpaxwBama y Tpehoj riaBu OBE JOKTOPCKE mucepranmje (ctp. 157-184). Ha oBoM
MECTY je KaHAUIaT H3BPIIMO IIPABHOMCTOPHjCKY aHATU3y KPHBHIHONPABHHUX oxpeadu o
CaHKIMOHHCARY 3/OYHOTpeOe OMOjHUX ApOra y BHUIC PA3sIMYMTHX MHCAHHX MPaBHHUX
criomeruka y Cpbuju. UsnoxeHa MaTepHja je MOJEIbEHA y TPH Aena.

[IpBu €0 OBe IiiaBe CA[ApXKH Nperie] KPHBUYHONPABHE 3aIITHTE 37paBiba JbYAH OJL
anoynoTpebe ONMOJHUX Jpora y 3aKOHOJABCTBY MPEAPATHE JyrocnaBuje rme cy
aHanusupade oapenGe Kpusuusor 3akonuka KpabeprHe Cp6a, XpBara u CjioBeHana us
1929. rommHe. AHaI¥3a KPHBUYHKX JeNa 310ynoTpebe ONOJHUX Apora y 3aKOHOXABCTBY
JyrocnaBuje mocie Jpyror CBETCKOT pata NMPEACTaB/ba APYrH ACO M3jarama y OKBHDY
OBe IJIaBe € Cy IMPOYUaBaHH 110jaM, KaPAaKTEPHCTHKE, obenexja u o0IMIM KCTIOJbaBakha
BUINE KPHBMUYHHX J€Ja OBE BPCTE KOja Cy IPONHCAHA Y ! 3aKkoHy O ONOJHHM JAporama
®HPJ, KpusuunoM 3axonnky ®HPJ u KpusuiHoM 3aKkOHY C®PJ, omnocro CPJ. U
KoHa4HO, TpehHm neo wH3narama Ha OBOM MeECTy Ce OIHOCH Ha KpHBHYHA JC€INa
370ynotpe6e ONOJHHX Ipora y 3aKOHOIABCTBY Peny6muke CpOuje rae cy aHaIW3HpaHe
onpenbe Kpusuunor 3akonmka u3 2005. romuse H HOBEIE OBOT 3akonuka u3 2009.
romWHEe Kajia je yBeJEHO HOBO KPHBHYHO NI€NO OBE BPCTC : HeopnamheHo ApXambe
OIOjHHUX JpOTa.

Ha 0BOM MeCTy Cy CYNTHIHOj NPaBHOj aHAIM3U MOABPrHYTa PEMICHa pasIAIUTHX
3aKOHCKHX TEKCTOBa KOjH Cy JOHeTH y Jyrocnasuju, omHOCHO y PerryGmuiu Cpbuju ox
1929. roquHe [0 JAaHAc, KOju Cy mpeaBubany pa3nuyuTa KpUBHYHA /1€1a OBE BPCTE. Ogaj
[0 paja ONMKYje MpeLH3Ha U apryMeHTOBaHa MPaBHA aHAIN3A PasIMuUTHX obiuKa u
BHJIOBA HCIOJbaBaiba KPHBHYHKX J€/a 310yHoTpebe OMOjHUX Apra U CHCTEM KPUBHIHHX
CaHKIMja 3a HXOBE YYMHHOLE, NPH YeMy KaHIMAAT NpaTd TeHJICHIUje y MpaBIly



JebHHHECA®A MOjeAWHMX KPHBHYHMX [ea W HAYMH OAroBopa IpXase Ha TaKBa
IPOTHBIIPAaBHA MOHAIAA.

V yersproj rnasu (cTp. 185-245) mon HasHBOM : "KpuBH4a Aena 310ynorpede OIIOjHUX
Jpora y 3aKoHoxaBcTBy PemyGimke Cpb6uje" cy aHAIM3MPaHH [OjaM, KapaKTEPHUCTHKE,
eNEMEHTH, cafp’XHHa, OOIMIHM HCIOJhaBamka, CBOJCTBO YYMHHOUA, 00JIMK KpHBHLE H
nponucade caHkuuje (kKasHe M Mepe Ge30eqHOCTH) 3a [OjeJMHA KpUBHYHA Jiena
310ynorpebe ONojHUX Apora y npasy Peny6muxe Cp6uje. Msnarame y 0BOM zielty paia je
[I0/i€JbeHO y BHIIE LenuHa. IIpBu feo paja aHaIM3KHpa MEIUIHMHCKH ACTICKT JIENOBaba
ONOjHMX Apora Ha (U3WYKO W ICHXHMYKO 31paB/be JbYIH Y YHjoj ce OCHOBH Hala3u
aHaM3a T0jMa, BPCTE M KapaKTepPHCTHKa OMOJHHX JpOra CXOIHO oapexdama 3akoHa O
[ICHXOAKTHBHHM KOHTPOJMCAHMM CYIICTAaHI[aMa, Ka0 ¥ HAYMH M [OCTYNaK MPOU3BOIEC,
npoMeTa 1 Kopuimhemha OBUX CYNCTaHIHN Y 3aKOHOM NPOTIHCAHUM ClTy4ajeBHMa.

TMocnequna HeNO3BOBEHHX AKTHBHOCTH, ONHOCHO KpIN€mha OBOT 3akoHa ce orieia Ha
3[paBJby JbYIH, [1a je JOTHYHO [a MOTOM KaHIMMAT aHaIu3upa OIIITE KapaKTEPHCTHKE
KPUBUYHHX JieNa IPOTHB 3/paBba byau y KpuBUIHOM 3aKOHUKY, Mehy kojuma ce 1o
CBOM 3Hauajy, OOMMy M YYeCTAIOCTH HCIOJbaBama YMpPaBO HCTHYY KpuBUdHA [ca
350ynoTpebe onojHuX Apora. [lotoM cnenu TEOPHjCKO U NIPAKTHYHO M3/Iarame M aHanusa
I0jMa M KapaKTEepHCTHKA IOje[MHHX 06IMKA HCIOJ/baBama (OCHOBHH, HOCEOHH,
IPHBHJIETOBAHY ¥ KBaTH(UKOBAHM) TPH KPUBHYHA JieNa OBE BPCIC . a) HeoBnamhena
IIPOM3BOMIH-A M CTABIbAILE Y IPOMET ONOJHHX JpOra, 6) HeoBnamheHO APXKarmbe OIOJHAX
apora 1 B) oMoryhaBare yXHBamba OIOJHUX JApora.

Ty cy U3/10%K€eHA Ha 6a3u TEOPHjCKUX, 3aKOHCKHX M CYICKONPAKTHIHUX acliekata nojam,
KapaKTEPUCTHUKE, €JIEMEHTH, CaJpXKUHa, obenexja 6uha, OONMIK UCIIOTbABAM, CBOjCTBO
YYMHHOL@, [IPONIACAHE KasHe U ApYre KpHBUYHE CaHKIHj€ 3a HaBeJeHa KpMBHYHA Jie]ia
CXOIHO MO3UTHBHHM 3aKOHCKHMM peluemnma y PenyOmuim CpOuju. OBaj meo pana
KapakKTEpHIIE, He CaMO NPAaBHOJOTMATCKA aHATH3a 3aKOHCKUX PENICH:2 1 HaHH HBHXOBOT
ACTIOJbaBaba y CYACKOj H KPUMHHAIMCTHYKO] MPaKCH, Beh u youaBamhe mpobiema y
FHUXOBOj MPHMEHH O] CTPaHE OpraHa KpHBUYHOT npasocyha, cyuesbaBame ca CIMIHUM
pelemuMa Y YIOPEIHOM KPHBHYHOM 3aKOHONABCTBY MeljyHapOIHHM CTaHAapAuMa, Te
npeajiarame MOryhux pelema 3a CliopHe CHTyauuje.

V rnaeu netoj (cTp.246-300) mox Hasmeom : "KpuBHiHa Jena 3n0ynoTpebe OmnojHHX
Jpora y NpaBOCYJHOj IpaKcH' Cy H3IOXEHM pe3yiTaTH EMITMPHjCKHX HCTPAXUBAhA
MecCTa, ylIore, 3HaYaja, OOMMa H JTMHAMMKE HCIO0JbaBarba KPUBUYHUX 1eja 370yn0Tpede
ONOjHUX [pora y MPaKTHYHOj IPUMEHHU O CTPAHE Cy/10Ba y NICPUOLLY 2006-2013. roauHe.
OBO H3Jarame je MOAE/BEHO y TpH LENHHE, IC CE TpBO aHaIM3Mpaj)y nojaimM 3a
teputopujy PenyGmuke CpOuje, a MOTOM H IOJAIM 33 nozapydje rpana Hosor [la3sapa.

[IpBy leNMMHY 4YMHE aHanW3a oOWMa, NOWHAMHKE M CTPYKTYype KpMBMIHHX JcTd
3710y1OTpeGe ONOjHAX APOTa y MOCMATPaHOM NEPHOAY Ha 6a3u CTATHCTHYKUX TNO/IaTaKa.
V 0Boj riaBu je Takohe GHia NMOABPTHYTA AETa/bHO) AHATH3HM MONUTHKA KPUBHTHOT
IIPOrOHa 33 KPMBMYHA JleNa 3710ynoTpede ONOjHUX Apora 07 CTpaHe jABHOT TY>KHJIAIITBA
Kako 6u ce aHan3upao Opoj (MpoIeHaT) ONTYXKEHUX y OJHOCY Ha NpHjaB/beHa KPHBUYHA



Jiena OBe BPCTe, OJHOCHO CIIPOBEICHHUX HCTpara. U Ha Kpajy, IpeAMET aHAIU3E Yy OBOj
r1aBd je OWia W Ka3HEHa MOJMTHKA CyNOBa Y PenyGnunu CpOujH, OXHOCHO Yy rpamy
HosoMm Ilasapy y mornefy M3pedeHUX Ka3HH M JPYTHX KPUBHYHHMX caHkuuja (yCJIOBHE
oCyze, CyACKEe OIOMEHE M Mepa 6e36eIHOCTH) NpeMa YIMHHOLUMMA OBHX KPHBHIHUX
Jena y HABENEHOM  BPEMEHCKOM MEpHORy 4YUME OBO eMIMPHjCKO HCTPAXKHBABEC
IIPe/ICTaBIba CONMAHY OCHOBY 32 3aKOHOZABIIA, Al ¥ 32 HAUICXKHE [PaBOCYHE oprase y
IpaBlly 3ay3MMarba Ha4eNTHMX NPABHUX CXBaTamba y MOTICHY obuMma, HauWHA ¥ IIpaBlia
NpUMeHe MOjeAMHHX Mepa OBE BpCTE Kao CpeAcTaBa y cy30ujarby H CIIpedaBaiby
KPUMHHAIMTETA YOIIITE, a OCeOHO KPHMHHAIMTETA ¥ BE3H €4 370yHOTpeOOM OIOjHHX
Jpora.

Tom fmeny AOKTOPCKEe AMCEpTalKje Ciefe 3aKjbydHa pasMarparma (ctp. 301-319) rae cy
CyMHpaHH pe3y/ITaTH NPABHOHCTOPHjCKE U YIOPETHONPABHE AHATH3E PasIHIMTHX
KPUBHYHMX JIeIa 370ynoTpebe ONOjHUX ApOra, Te IPaBHe aHATM3e OBHX KPUBIHHIX aena
y KpMBHYHOM 3aKOHORaBCTBY Pemy6uxe Cpbuje, y CyJICcKoj mpakcu Jomahux cya1oBa, Te
CTereHy BUXOBE yCKIaheHOCTH ca MeyHapoIHHM CTaHIapAuMa. OBaj €0 cagpXH U
npeior Mepa 3a nosehame eQUKACHOCTH HAUIEXHHX APXKABHUX OpraHa y NpeBeHUHUj U
KPHBHYHHUX JI€J1a OBE BPCTE, T€ OpraHa KpHBUYHOT npasocyha KoJ{ IpaBUIIHE, KBAJTHTCTHE
¥ 3aKOHMTe NpaBHEe KBaluduKalyje NOjEIMHMX CydajeBa U3 IpPakce M HHXOBOT
noagoljersa TON 3aKOHCKe ofpenbe TOjefMHMX KPHBHYHMX JeNa pajd NpasuiHE U
[IpaBMYHE NPUMEHE KPUBUYHUX CaHKIM)a PeMa yIMHHOIMMA THX ACIIa. HapasHo, 11a je
HA OBOM MeECTy H3J0XeH M NpE/IOr Mepa 33 OTKIAWAamke YOUCHHX HENOCTaTaka y
3aKOHCKAM NPONHUCHMA ¥ HHXOBOj IPUMEHH Y CBAKOTHEBHO] CY/ACKOj IPaKCH NMPUIIMKOM
TIpHMEHE 3aKOHCKHX Pelierha KO/ 10j€IMHUX KPUBHYHHX JIENa OBE BPCTE.

CHcTeMaTcKa U LeJIoBHTa obpaja mojMa, KapakTEpUCTHKA, CaipXMHE, eeMeHaTa, BPCTE,
IpaBHE NpUpoJe, 00IHKa HCIOJbaBaba KPHBHIHUX Jiea 3oynorpede OMOjHHX Apora
cHCTEMa KPHMBHYHHMX CaHKIMja 34 IbMXOBE YYMHHONE O 1929. roguHe 10 JaHAIIBHX
naHa Ha noapydjy PemyGimke CpOmje, Te aHanmu3a OBHX KPHBHYHHX JCja Ha 6a3u
CTaHAapAa M peliema y MehyHapomHOM, nomaheM H YNOPEJHOM KpPHUBHYHOM IIpaBy, y
TEOpHjH, MpPAKCH ¥ CYACKO] CTaTHCTHIM Y KPHBHYHOMPABHOM, KPUMUHOJOLIKOM H
KPUMHHATHONOTUTAYKOM CMHCIY 3aXTEBAIO j€ M IPHMEHY olrosapajyhux Hay4HHX
metoma. Ilopen ymorpefe ommTHX MeTona (METOJa aHANM3E caapxaja, MeToJa
JECKpHIILHje ¥ MeToja HAayuHOT oGjallmbersa) 3a NENOoBUTY 00paly oBe TeMe ouna je
norpebHa W IpPUMEHAa METOAA KOjH Cy WMAHEHTHH JPYIUTBEHUM, moceOHO TPaBHUM
Haykama. Crora je y oOpamd [OCMaTpaHHX Tema y pafy Ouma Heu30e)XHa NpUMEHA U
HOPMATHBHO-AOTMATCKOT, ~ AHATMTHYKO-ACCKPHNTHBHOT, ~ CTATUCTHYKOTr,  yNOPEIHO-
IIPABHOT ¥ MCTOPH]jCKO-TIPaBHOT METOAA.

To 3HauM fa Cy IPHIMKOM OBOT HCTpaXHBama OMTM KOpUIINEHH METONONOLIKH
IOCTYIILM M TEXHHKE KOje ce MHaue yoOM4YajeHO KOPHCTE Yy MCTPaXXUBAYKO] HPAKCH,
ONHOCHO y HCTPaXKHBAHHMA NIPABHAUX HHCTUTYTa, Mely Koje CBaKako Crajajy HHCTHTYTHA
MoceGHOT feia KPHBHYHOT IMpaBa — [OjefdMHA KpHBHYHa jena. VicroBpemeno cy
M3BpIIEHA M TOTpeOHA EMIMPHjCKAa HCTPaXHBamka pajgd MNPUKYIUbama HCOMXOIHHX
mojaraka o NpoONeMHMa KOjH Ce jaBibajy y NPaKTHYHO), HEMOCPEAHO] NPHMEHH
3aKOHCKMX PEINeha Ofl jaBHOT TY)XMJIAIITBA U CyJa y MOCTYNKY IpaBHE KBaTHUKaLyje



KPUBHYHHX JIeNIa 3JI0ymoTpede OTIOJHHX JPOTra y OCHOBHOM, noceOHOM, KBATH(HHKOBAHOM
WA IPUBHJIETOBAHOM OGNHMKY M yTBphHBaa KPHBUIHE OIrOBOPHOCTH M KaXXEHBOCTH
HUXOBHMX YYHHHJIAUA Y CBaKkOJAHEBHOM paly IpH pellaBarwby KOHKPETHHX XMBOTHHX
cuTyanugja.

3AKJBYUAK U TIPEJUIOI

[Tociie AeTaLHOT pa3MaTpama JOKTOPCKE mucepranuje : "KpHBHYHA €A 3j0ynoTpebe
onojaux mpora” Komucuja 3aKJbydyje Ja Mpej KaHIuaaToM Huje 6O HUMAJIO JIaK H
jemHocTaBaH 3amaTak. TpeGano je, HauMe, MpOYIUTH 1 aHaIM3HpaTd O0UMHY JAoMmahy H
HHOCTpaHy 3aKOHCKYy H IIPaBHOTEOPHjCKY JIHTEPATypy, PEIEBAHTHE MeljyHapoaHe
JOKYMEHTE, Kao ¥ aKTyelHy CYICKy MpaKcy KOja ce OIHOCH Ha MPONHCHBAE TNOjeINHUX
KPUBHYHKX JelIa 3]10ynoTpede onojHMX apora (Wwi. 246, 246a. u 247. K3) u caHKiMja 3a
BUXOBE YUMHHOLE Of TNOYEeTKa OBOI BEKa N0 JaHac, Kako y KPUBUYHOM TIPaBy
Peny6mmke Cp6uje, TaKo i y YIOPEAHOM KPHBH'HOM 3aKOHOJABCTBY, Kao ca acmekara

CTeleHa IUXOBE YCKIIaheHOCTH ca MehyHapoJHUM CTaHAapAHMAa y 0BOj 00sacTH.

Paju ce, HaUMe, O HHCTUTYTHMA ITOCEOHOT JIe/1a KPUBUIHOT [IpaBa KOjH Cy ce HCTOPH]jCKH
IIeJaHo IOjaBHJIM JOCTA PAHO, &l YHje KPHBHYHOIPABO ypehuBame JaTHpa 3HAaTHO
kacHuje, Tek y 20. Beky. IIIHpoKy eKcrian3sujy MpONHCHBAtha KPUBAIHE OJTOBOPHOCTH 32
KpIele MpoNHca y BE3W ca ONOJHHM Jporama H OTpOBHMA (anxoxomnom) Cpbuja
noxuBbaBa y 20. BEKy ca JIOHOIIeHkeM Beher 6poja 3akoHa U3 OBe 06J1aCTH U HUXOBOM
uecTOM M3MEHOM M JomyHoM. To yKkasyje Ha aKTyelqHOCT U 3Hayaj HM3y4YaBama
pasIMYATHX, 9ECTO M crenubuyHux, o0/MKa ¥ BAIOBA UCIO/bABAKA KPHBUIHUX aena
370ymoTpebe ONOjHAX JPOra M CAHKLHja 33 HUXOBE YIMHHONC Y noMaheM u yrnopeaHoM
KPUBHYHOM IIpaBYy.

Cee je To mobymwio Haxmy He camMo MehyHapojHe 3ajefHUIE, 3aKOHOJaBana y
MojeIMHAM JApXKaBaMa | NPaBOCYJHHX opraHa, Beh u ominre jasaoctu. Ho, n noper Tora,
npobieMaTHKa CIIpedaBama, OTKPHBaKma H cy36Hjama KPUBMYHHX JeJa 370ynorpede
OIIOjHEX Jpora KojuMa ce 03GHIBHO YTpoXKaBa 3/IpaBJb¢ CTAHOBHUINTBA W KaXIbaBalba
BUXOBHMX YYIMHMIANa 360r mpoGliemMa y PUMEHH OZpeleHHX 3aKOHCKHX MpOrica HHje Y
HAIO] ApKaBH y JOBOJBHO] MEPH JIO Caja CHCTEMATCKH, KOMIUICKCHO M Ipoay0JbeHO
IOCMaTpaHa U aHaIM3MpaHa (O 4eMy CBeJI0YH TOTOBO HEMOCTOjarhe MOHOTPadCKHUX HIIH
OGMMHHjUX MyGIMKalKja Ha OBy TEMY).

KaH/M/IaT je IpU MHcamby OB AMCEpTalyje YCIeo Aa Kpo3 aHAIN3y Opojuux pomahux u
MHOCTPaHHMX HM3BOpa [a Operiael U KPUTHYKH OCBPT Ha HCTOPHjCKHM Da3Boj, I0jam,
eJIeMEHTe, KapaKTEPHCTHKE, CaIPXKUHY, BPCTE, IPaBHy NPHPOAY, 06JIMKe MCIOJhaBamka U
IPONKCAHE KasHEe M Jpyre KPUBHYHE CAHKIMje 33 BHIIC KPHBHYHHX Jela NMPOTHB
3apaBiba JbYOH KOja Ce OIHOCE Ha 370ymorpedy ONOjHMX [pOra, ICHXOAKTHBHUX
CYIICTAaHIIM U HHXOBHX IIPEKypcopa, M TO HE CaMO €a CTAHOBMIUTA MpPaBHE teopHje, Beh
jOLI BHIIIE Ca aCIEKTa CYJICKE NPaKCe U notpebe pemaBama OpojHAX CIOPHUX CHTYyalHja
y HENOCPEIHO] IIPAKCH.



AHamusupajyhu mocMaTpaHe KapakTepHCTHKE pPasiH{MTHX 00JIHKa OBHX KPHUBHYHHX
Jela y CaBpeMEHOM KpHBHYHOM IIpaBy, KaHAMAAT je caBmagao HH3 ToOTemKoha
oapehyjyhu ycnoBe, HauWH ¥ JOMETe NPUMEHE NPABHHX pEIICH:A (cagpxaHUX Y
MehyHapoTHUM ~ JOKYMEHTMMA, HAUHOHANHOM  KpHBHYHOM M MEIUIUHCKOM
3aKOHOJABCTBY M CY/ICKOj H CTAaTHCTHYKO] NPAKCH) KOJ TPONUCHBAIA, U3pHLAiba M
M3BpLICHHA PA3TMIATHX BPCTA KPHBUYHOIPABHMX Mepa NpemMa yIMHHOLMMA KPHBHIHUX
gena 3joymoTpebe OMOjHMX Jpora H MPABAIHO youaBajyhu Moryhe mpoGieme,
HEeJOCJEMHOCTH M JHIEMe y TMPUMEHH NOjeAMHMX NPABHAX M 3IPABCTBCHHX PEINCHa y
KOHKPETHHMM JXHBOTHHM CHTyallujama y CYZCKO]j TIDAaKcH, Te Jajyhu npeaore 3a lHX0BO
paspelere U IPeBasuIakeme.

Meljy moce6HHM KBalHTETHMa IO KOjUMa ce m3aBaja OBa JOKTOpCKA JHcepTanyja je
CBAaKaKO CBEOOYXBATHO 3aKOHCKO, TEOPHJCKO, TPAKTHIHO, HCTOPHJCKONIPaBHO H
YIIOPEIHONPABHO IOCMATPAme M aHATH3a I10jMa, €eMeHaTa, KapakTepHCTHKa, BpCTa,
npaBHe NPUPOJE, CAIpXHHe, OONMKa M BHNOBA HCIOJbaBamba BHINC KPUBHYHHX Jcia
3510ynIoTpede OMOjHAX APOra y YMjoj C& OCHOBH Halase 6pojHa MeljyHapoaHa JOKYMEHTa
Koje je MoTnHcala ¥ Hailla JpXasa i KpMBHIHHUX CcaHKIMja (Ka3HHM ¥ Mepa 6e30eIHOCTH)
3a HUXOBE YYHHHOLE y TIPUMEHH, He caMo y obnmacTu jomahe W HHOCTpaHe TEOpHje
KPMBHYHOT Tpasa, Beh joIn BHme y CYyACKOj H CTAaTHCTHYKO] TpakcH. Jlocamanima
KpMBHUYHOIIPaBHA JHTEpaTypa (M TO HE CaMmo nomaha) je Ge3 ompapiama HTHOpHCAla
6pojua NuTama Be3aHa 3a OBE OOJMKE [IPOTHBIPABHAX MOHAIIAKA xojuMa ce nmospehyje
WM yTPOXAaBa 34paBibe CTaHOBHMINTBA. IIpu oGpanu mocTaBbeHe TEME, KaHIMjaT Ce
HHj€ 3aApKao caMo Ha yKOM MHTEPIPEeTHparby NO3HTHBHONPABHE nomahe ¥ HHOCTpaHe
nuTeparype, Beh je apryMeHTOBAHO H NMOJNEMUIKH H3HOCHO M OpaHHo CBOja OpUIHHANHA
rJIeAUIITA.

OBakaB MPUCTYIN KaHIWUAATa, KOjH j€ 3a CBAaKy MOXBaly, je umak KoJ HeKux obpaheHux
nuTaka OMO Mame YCIElIaH U Mame JO0CIEaH, a youeHa Cy W M3BECHA MOHaB/baiba U
TIPEONIIMPHOCTA y Mamoj MEPH, INTO HE yMaibyje YKyNaH KBAJIMTET paja. HanpoTus,
0BAKO MHTEPIPETHpaHa MpoblemaTyiKa KPHBHYHHX JIENa 3I0yNoTpede OIIOjHHUX Jpora y
HAI[MOHAJIHOM, YIOPEIHOM M MehyHapoTHOM KPHBHYHOM IIpaBy HECYMIbLUBO he nHauhu
Ha fo6ap IpHjeM He caMo CTPYYHE, Beh U ommTe YMTaNadKe myOuKe.

Pag je, uHade, cBeoOyxBaTaH, KOMIUIEKCAH, 3HANa4yKH CTPYKTYpHCAaH M Hay4HO
dyunupan, mro My y3 Kopumhierse 06uMHe soMalie 1 HHOCTpaHE IPaBHE JUTEPaType,
BEJHKOr 6poja MelyHapOXHUX JOKyMEHATa, CYJICKe M CTATHCTHYKE MpaKce U 3aKOHCKMX
TEKCTOBa PA3IMUMTHX KpPHBHYHONpaBHMX cHcTema Espome, Asdje Adpuke, y3
oaroBapajyhum  Hay4HH WHCTPYMEHTapHjyM Jaje BHCOK HHBO KBAJUTCTa. Ha To,
YOCTAIOM, yKa3yje W CONMIAH NPaBHMYKH je3WK, Ka0 U jaCaH W pPasyMJbUB CTHI
[IPUIIOBEIakha KaH AU IaTa.

Crora Kommcmja 3akpydyje fAa [OKTOpcKa JMCEepTaluja KaHAMAATa [{oxoBuh
CabGaxymuna : "KpuBuuHa Jena 370ymoTpebe OMOjHMX Ipora’ NpejacTaBiba pe3yinTar
CaMOCTAITHOT M OPHTHHATHOT Hay4HOT pana u3 obacTH KpHBHYHOT mpasa. KaHauzar je
y pamy MNpPHKYIHO, CHCTEMAaTH30OBa0 W aHAIM3Mpao moctojelly nomahy M MHOCTpaHy



HCTOPHjCKONPABHY, MPAaBHOTEOPHUJCKY, 3aKOHCKY M CYICKONPaKTHIHY JUTEPATYpPY H
CBOJHM pajioM jasa oApelheHn JONpUHOC Hayll¥ KPHBAYHOT IPaBa.

[Mowro cy HcmymeHu ycnoBu npensubenu CraryToM [Ipasror daxynrera y Humy,
Komucuja 3akipydyje 1a je NOKTOPCKa aucepranuja : "KpuBuuHa nena 370ynoTpede
onojuux apora’ kanauparta Llokosuh CabaxyauHa MoxoOHa 3a jaBHy OJ0paHy, Ia
npennaxe HacraBHo-Hay4HOM Behy IIpaBHor dakyntera y Humy ma ycBoju W3BemTaj 0
T0J0BGHOCTH JOKTOPCKE ucepTalje u popmupa Komucujy 3a jaBHY 00paHy.
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